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®. RATIO LEGIS EST ANIMA LEGIS.
- The reason for the law is the soul of the law.
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w. RATIO EST LEGES ANIMA, MUTATA LEGES RAIIONE
MUTATUR ET LEX.
- The reason is the soul of law; the reason of law being
changed, the law is also changed.
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. LEX PLUS LAUDATUR QUANDO RATIONE PROBATUR.
- The law is more praised when it is approved by reason.
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Strengthening the Independence and
Efficiency of the Judiciary in Thailand*

Dr. Thammanoon Phitayaporn**

I. Introduction

The Thai judiciary is one of the institutions authorized by
constitutional law to exercise the sovereign power of government on
behalf of the people." This power has great influence on the rights and
liberties of each citizen. For example, in criminal cases, imprisonment
may be imposed, while in civil proceedings, property can be foreclosed

and distributed to pay debts.

* A paper presented at the 8™ ASEAN Law Association General Assembly, November 29,
2003-December 2, 2003, Singapore; The author wishes to express his gratitude to the
National Assembly, the ASEAN Law Association of Thailand chaired by H.E. Judge
Atthaniti Disatha-amnarj, the Chief Judge of the Supreme Court for the privilege to
participate in the conference.

** LL.B. (Thammasat), Barrister-at-law (Thai Bar), LL.M. (Chulalongkorn), LL.M. (Yale),
LL.M. and J.S.D. (Columbia); Chief Judge attached to Office of the President of the
Supreme Court working at Office of the Judiciary.

! Section 3 : “The sovereign power belongs to the Thai people. The King as Head of the
State shall exercise such power through the Parliament, the Cabinet and the Courts according

to the provisions of this Constitution”.
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Traditionally, the ability of the judiciary process to uphold the
rights and liberties of people has been measured by the independence
of the judiciary process. However, in recent years, the efficiency of the
judiciary process has been recognized as an equally important measure
of the judicial integrity. Process efficiency can have severe implication
on the rights and liberties of the people. Lengthy criminal proceedings
can cause innocent defendants to be detained for many years. In civil
cases, late adjudication can result in delays in payment to plaintiffs.
These issues impact both matters of justice and business in Thailand, and

directly affect the Thai economy.

The combination of increased caseload and the impacts of
a recent change in constitutional law requiring two or more judges
to be seated at hearings has required the Thai judiciary to take
a close look at process efficiency. This article will address three major
initiatives that have been adopted or considered to be adopted

nationwide by Thai courts over the last 5 years.

II. Independence of the Judiciary

The Thai constitutional law recognizes the significance of
judicial independence and clearly articulates in section 249, paragraph 1,
that “Judges are independent in the trial and adjudication of cases
according to the constitution and the law.” The constitutional law
includes numerous provisions to safeguard judiciary independence,

including :

owa
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1. Hierarchical Supervision In order to avoid an internal
intervention, the constitutional law provides that trial and adjudication

by judges shall not be subject to hierarchical supervision.?

2. Appointment and Removal of Judges The King appoints
and removes judges after the Judicial Commission® tenders them to
the King.*

3. Promotion, Increase of Salaries, and Punishment of Judges
The promotion, increase of salaries and punishment of judges shall be

approved by the Judicial Commission.”

% Section 249 paragraph 2 : “Trial and adjudication” by judges shall not be subject
to hierarchical supervision.”

% Section 274 : “The Judicial Commission consists of the following persons:

1) the President of the Supreme Court as Chairperson;

2) twelve qualified members of all levels of courts, four persons from each level,
who are judges of each level of courts and elected by judicial officials of all levels
of courts;

3) two qualified members, not or were not judicial officials, are elected by the
Senate

Qualifications, prohibitions and procedure for the election of the qualified members
shall be in accordance with the provisions of the law.”

% Section 251 paragraph 1 : “The King appoints and removes judges except in the case
of removal from office upon death.’; Section 273 paragraph 1 : “The appointment and
removal from office of a judge must be approved by the Judicial Commission before
tendered to the King.”

® Section 273 paragraph 2 : “The promotion, increase of salaries and punishment of judges

shall be approved by the Judicial Commission.”
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4. Transfer of Judges Transfer of a judge without his consent
shall not be allowed except in the case of being termly transferred, being
promoted to a higher position, being under a disciplinary action, or

becoming a defendant in a criminal case.’

5. Allocation, Recall, and Transfer of Court Cases Allocation
of court cases to judges shall be in compliance with the rules
provided by law.” Recall or transfer of court cases is not allowed
except in the case where justice in the trial and adjudication of the case

shall otherwise be affected.®

6. Budgets for the Judiciary The constitutional law provides
that the state shall allocate adequate budgets for the independent

administration of the Judiciary.’

% Section 249 paragraph 5 : “Transfer of a judge without his or her prior consent shall
not be allowed except in the case of being termly transferred according to laws,
being promoted to a higher position, being under a disciplinary action, or becoming
a defendant in a criminal case.”

7 Section 249 paragraph 3 : “Allocation of court cases to judges shall be in compliance with
the rules provided by law.”

8 Section 249 paragraph 4 : “Recall or transfer of court cases shall not be allowed except in
the case where justice in the trial and adjudication of the case shall otherwise be affected.”

% Section 75 paragraph 2 : “The state shall allocate adequate budgets for the independent

administration of..., the Judiciary...”
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7. Independent Administration Office of the Judiciary In
aspect of the organizational structure, a major change has been
made according to the constitutional law.'® The Ministry of Justice,
a government agency of the Executive Branch, was responsible for the
Judiciary’s administration including personnel and budget administration.
At present, the Judiciary has its independent agency, the Office of
the Judiciary, responsible for those administration. The Ministry of
Justice no longer has an attachment with the Judiciary as it did in

the past.

III. Efficiency of the Judiciary

In the last decade, caseload in Thai courts has dramatically
increased. In addition, a recent change in constitutional law now requires
a full quorum of judges-generally defined as two-to be seated
at hearings. Prior to this change, one judge was allowed to represent
a quorum by a process wherein the seated judge would seek counsel

with the other judge out the courtroom for matters requiring judgment

10 Section 275 : “The Judiciary shall have an independent secretariat, with the
Secretary-General of the Office of the Judiciary as the head responsible directly
to the Chief Judge of the Supreme Court.

The appointment of the Secretary-General, Office of the Judiciary must be
approved by the Judicial Commission. Office of the Judiciary shall have autonomy

in personnel administration, budget and other activities as provided by law.”

oloe



TScANTUMAYADSSY ©9 LUMIVU OEEE

by quorum.'! The change has practically doubled the number of
judges required at hearings, and has made problems of managing

caseload become more severe.

In addition, traditional hearing process in Thai courts has
encouraged scheduling on an intermediate or “piecemeal” basis. If
a hearing is not finished in one day, a continuation hearing will
typically be scheduled for one to two months out. Suppose the first
hearing day is February 3, 2003 the second and third hearing days
may be March 3, 2003 and April 3, 2003. Parties, lawyers, public
prosecutors, or even judges do not know how long the proceeding will
take and when it will finish.

In order to promote access to justice and address increasing
delays in court proceedings, the Thai judiciary recognized the need
to consider new measures to increase process efficiency. Delay in the
court proceedings is a common problem in many other countries,
including various jurisdictions in the U.S. and the UK. It is noted
that several measures have commonly been used in those jurisdictions
to solve the delay, including Case Management and Alternative Dispute
Resolution (ADR).'?

11 Section 236 : “Hearing of a case requires a full quorum of judges. Any judge not
sitting at the hearing shall not give judgment or a decision of such case, except for
the case of force majeure or any other unavoidable necessity as provided by law.”

12 Gee “Access to Justice : Final Report by the Right Honourable the Lord Woolf”,
July 1996; the U.S. Civil Justice Reform Act; the U.S. Federal Rules of Civil
Procedure; and the U.S. Alternative Dispute Resolution Act; James G. Apple,
“Case Management in the Courts of the United States” Botbundit (Thai Bar
Journal) Vol. 56 No. 2, 185-197 (2000).
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Several projects were piloted in the last five years to
determine their applicability to the Thai judiciary system and
acceptance by Thai culture. With pilot projects completed, numerous
techniques were determined acceptable and have since been
implemented. Chief among these techniques are Case Management,
Court-Annexed Mediation (a form of ADR), and Digital Audio

Testimony Recording System.

A. Case Management

Case Management is considered as one of the most significant
means to improve efficiency of the judiciary in the U.S. and U.K.
In order to be convinced that the technique could be used effectively
in Thai courts, a pilot project was conducted by Office of the
Judiciary, Office of the Court of Justice Region 1'* and Provincial

'* Major initiatives of the pilot project were

Court of Ang-thong.
identified as Fast Track/Regular Track case allocation and pre-trial

conferencing. These initiatives are described below.

1. Allocation of Court Cases into Tracks The Provincial Court

of Ang-thong allocated court cases into two tracks, a fast track and a

= Judge Boonrod Tanprasert was Chief Judge of Office of the Court of Justice Region 1
when the pilot project was conducted.
1 Judge Pratanporn Yodpanya was Chief Judge of Provincial Court of Ang-thong when

the pilot project was conducted.
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regular track. Fast track cases were defined as those that would typically
be tried and adjudicated within one day. These include default civil
cases, non-contentious civil cases and criminal cases which the defendants
plead guilty with or without taking further evidence. Cases requiring
more than one day to be tried and adjudicated fell into the regular track.
These cases include civil cases which defendants filed answers and criminal

cases which defendants plead not guilty.

2. Pretrial Conference Before hearings, a pretrial conference
is arranged in order to set up an action plan for the case. At the
conference a judge discusses with the parties to narrow or settle
some disputing issues as possible. ~Evidence to be heard is also
discussed. The judge asks the parties to pre-identify witnesses and
evidence. In addition, all hearing days are scheduled as continuously

as possible.

The Provincial Court of Ang-thong has used the Case
Management techniques since August 2000. A working group of Asian
University gathered data of the court from November 2000-June 2001
and made an evaluation. It reported that court time was radically
reduced for criminal cases, and was cut by over a half on criminal
proceedings.’”® For criminal cases, average times from arraignment

to decision of guilt or innocence was cut from 171 days to 22 days.

15 Dr. Thammanoon Phitayaporn, “Case Management in Thai Courts” Botbundit
(Thai Bar Journal) Vol.57 No.2, 3-4 (2001).

6OMmO



ASANTUMAYEDSSY ©9 LUMIYU WECE

In terms of civil cases, the court had spent an average of 117 days
from case filing to adjudication while it took 79 days under the

new system.

The following factors can have significant implication reducing

time on the court proceedings :'°

e The number of disputing issues and evidence were more

limited, thus reducing unnecessary workload.

e Allocating court cases into a fast track and a regular track
was also an important factor. Generally 70-80% of all court cases are
simple cases which can be tried and adjudicated within one day.
If these cases are not separated from regular cases, many of them will
be ranked behind regular cases which take much longer time to finish.
Under the new system, these cases are allocated into a different track.

Therefore, they are tried and adjudicated at the earlier time.

e With regard to Regular Track cases, which account for
20-30% of all court cases, hearing schedules are made at the pretrial
conference. The number of hearing days were set in compliance with
the number of witnesses, and were scheduled as continuous as

possible.

e Advance outreach by the chief judge of the court is important

to obtain cooperation from all stakeholders and decrease hearings

16 See Dr. Thammanoon Phitayaporn, “Judicial Reform in the United Kingdom”

Botbundit (Thai Bar Journal) Vol.58 No.2, 16-23 (2002).
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postponements. Consultation should be conducted with judges, court
officials, public prosecutors, policemen, parties and witnesses. All
stakeholders are asked to comply with the hearing schedule, with

adjustments ‘made by the judge based on limited grounds.

e Credible hearings schedules, established in consultation with
all stakeholders, is a key element of success. Moreover, stakeholders
who perceive these schedules as credible will appreciate and stay

committed to the timeframes.

At present, judges schedule to hear 5-12 cases in each day.
Each party may request to change the schedule. If the other party
does not oppose to the request, the court may permit the change.
In practice, 70-80% of scheduled cases are postponed. This practice
must be changed if the techniques of Case Management are to work
effectively. Judges should schedule only 1-3 cases a day and not
allow any change of the schedules unless it causes injustice. In
addition, if a party requests postponement, the court should consider
ordering such parties to reimburse the other party and witnesses for

expenses associated with their hearing attendance.

There are many methods to manage the Fast Track/Regular Track

Allocation. These methods include :'7

q . :
7 The three methods are adopted in Thai courts; see supra note 15, 4-5.
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1. Assigning judges to try fast track cases Some judges may
be assigned to try and adjudicate only fast track cases for a certain
period of time, for example 3 months or 6 months. To consider how
many judges should be in the fast track section, the court may take
into consideration the number of cases in the regular frack and the fast
track as well as the number of judges working in the court. Judges
in the fast track section could gain expertise since they try only fast
track cases everyday. Their experiences assist them to work faster
and to give suggestions on how to improve the fast track system.
However, judges in the fast track section may be tired of simple
cases. The court, therefore, may set a term for judges working

in the section.

2. Rotating judges to try fast track cases on a daily basis
A court may rotate judges to try fast track cases on a daily basis. The
number of judges to be rotated depends on the number of fast track
and regular cases as well as the number of judges in the court. Daily
rotation may help judges not to be tired of fast track cases. Under
this method, judges, however, may not gain so much expertise as under

the first method.

3. Fixing days for trying fast track cases A court may fix
specific days or times for all or most of the judges to try fast track
cases. This precludes judges from becoming tired of fast track cases.

However, there are dangers to apply this method un criminal cases
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in which defendants plead guilty because they could be detained for

many days until the fast track day.

In the implementation of pre-trial conferencing, a meeting of
a judge and parties is scheduled in order to set an action plan for the

case. Significant activities to be settled are as the following :

1. Settle disputing issues In examining and discussing inform-
ation with the disputing parties, the court may ask the parties to
admit some facts or issues. The court tries to narrow and limit the

scope and number of disputing issues as possible.

2. Settle on evidence to be taken ~After examining information
and disputing issues, the judge will discuss with the parties to specify
evidence to be taken. The judge may limit number of witnesses,
for example 4 plaintiff’s witnesses and 3 defendant’s witnesses will
be taken.

3. Set a schedule of court proceedings All hearing days will
be scheduled in advance. Some judges suggest that scheduling one-day
hearings rather than half-day hearings helps expediting proceedings

and reducing expenses for all stakeholders.

Under the pilot program, the Provincial Court of Ang-thong
scheduled hearing days as continuously as possible, for example,
hearing days of plaintiff’s witnesses were scheduled on March 5, 9
and 12, 2001 and hearing days of defendant’s witnesses were on

March 15, 19 and 23, 2001. Hearing days were not scheduled
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consecutively. Now there is an effort to change the way to set up hearing
schedules by adopting a consecutive-day basis, for example, hearing days
are scheduled on March 5-9, 2001. However, consecutive day scheduling
is controversial. Some propose that the courts should take a phased
approach into consecutive day scheduling. Proponents of the phased
approach argue that starting with pilot court scheduling during a transitional
period will ensure support by stakeholders and ensure that the whole

system has time to adjust.

There is also a plan to replace the existing decentralized
hearing-schedule system with a centralized hearing-schedule system.'®
It is believed that the centralized system will assist implementing
the consecutive hearing-day basis. In addition, the plan calls each court
to establish a center responsible to remind witnesses to attend the

scheduled hearing.

After the courts have used the measures, it is necessary to assess
the implementation. Information and comments from the courts and all
other stakeholders will be valuable for improving the implementation

plan.

18 The principle of centralized hearing-schedule system is similar to the system adopted
by the U.S. District Court in Eastern District of Virginia, which is referred to as

“the Rocket Docket” system.
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B. Court-Annexed Mediation

Mediation was not clearly aparted from the hearing process
in the traditional Thai courts. Typically, a judge will begin to mediate
cases at the first hearing. If the cases could not be settled, the judge
would begin hearing witnesses. Several years ago, a mediation
program was established in some courts including the Civil Court
and the Civil Court of Southern Bangkok. The program was designed
to be separate from the hearing process.. The judge who mediates a case
cannot try the case at the later stage, and mediation dockets are not
attached to trial dockets. Furthermore, mediation is conducted in a
conference room, not a courtroom, in order to provide an atmosphere
proper for mediation. Additionally, at a first hearing session parties may
agree to use mediation program. In such case, a judge will refer the

case to the mediation program.

In the year 2000, the Civil Court'? started providing an option
for parties to refer cases to mediation before the first hearing day.
This practice has helped parties settle their cases at an earlier stage.
The Criminal Court has also used mediation on some specific

criminal cases.?°

18 Judge Atthaniti Disatha-amnarj was the Chief Judge of the Civil Court. (At present,
he is the Chief Judge of the Supreme Court.)
.e Judge Sombat Deo-is-res was the Chief Judge of the Criminal Court.
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Federal courts in the U.S. have successfully used Alternative
Dispute Resolution (ADR), including mediation processes, to reduce
caseload. Due to ADR and other measures, less than 10% of civil
cases are tried. Over 90% of civil cases can be settled or finish

before trial.?*

After examining the ADR system in the U.S., the UK. and
other countries as well as the existing system in Thai courts, the Thai
Alternative Dispute Resolution, Office of the Judiciary, set a model
of Court-Annexed Mediation for a pilot project. Four pilot courts®®
were Provincial Court of Nontaburi, Provincial Court of Chonburi,

District Court of Northern Bangkok, and District Court of Nontaburi.

The objectives of the pilot project were to make certain that
the new model of Court-Annexed Mediation works effectively in
Thai Courts and that the model could be adjusted before implementation.

The following are major principles of the pilot project :

21 Presentation made by Judge Fern Smith, Director of the Federal Judicial Center in the
U.S. in the seminar on “Judicial Development in the U.S. and Thailand : Mediation
and Testimony Recording System” organized by ADR Office, Office of the Judiciary,
Kenan Institute Asia, and USAID at Merchant Court Hotel on September 10, 2002; ADR
Office, Office of the Judiciary, “Judicial Development in the U.S. and Thailand :
Mediation and Testimony Recording System” Botbundit (Thai Bar Journal) Vol. 58
No. 4, 122 (2002).

%2 Chief Judges of the pilot courts were Judge Taweesak Unnatornratanakun, Judge

Prasarn Keeranon, Judge Kriangsak Khomanasin, and Judge Piyanuch Manurangsan.
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1. Establish a Court-Annexed Mediation Center Each court
establishes a Court-Annexed Mediation Center. A few court officials
are assigned to the Center to facilitate mediation process.

2. Separate Mediation from Hearing Process The judge who
mediates a case shall not try the case at a later stage. Mediation dockets
are not attached to trial dockets. These practices convince the parties
that disclosed information during mediation will cause no negative
effects to them in a trial. Moreover, mediation is conducted in a
conference room not a courtroom in -order to provide atmosphere
proper for the mediation.

3. Refer Cases to Mediation during the filing day and the
first hearing day Court cases can be referred to mediation during
the filing day and the first hearing day. The purpose is to promote
settlement by mediation at the earliest stage, a practice which will
reduce workload in the courts.

4. Judge and Non-judge Mediators In the past, only judges
mediated court cases. Under the pilot project, the courts can assign
not only judges but also selected person who are not judges to
mediate court cases. The non-judge mediators selected by the court
are retired judges, retired government officials, lawyers, persons
having experiences in various fields, etc. While the number of judges
are limited, non-judge mediators can help reducing judges’ workload.
Furthermore, their expertises in various areas help them mediating
cases efficiently. For example, owners of car repair service can use

their expertises mediating car accident cases.
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5. Refer civil and criminal cases to mediation Besides
civil cases, some types of criminal cases can also be settled by
mediation, i.e. criminal cases of compoundable offences and criminal
cases filed by individuals or private entities.”® In case that parties can
settle their disputes, a settlement agreement may be concluded or the

complaint can be withdrawed.

The Court-Annexed Mediation pilot project was evaluated by
a team of professors from Sukhothai-thammatirat University. According
to the evaluation report, 56.6% of cases referred to mediation could
be settled. In case of the district courts, over 80% of cases were
settled by mediation. In addition, the report states that the parties of
95.3% will refer their cases to mediation if they have disputes in
the future. The lawyers of 92.9% will recommend their clients to use
mediation in the future. However, the number of cases referred to
mediation are limited. Only 5.5% of civil cases in the courts were

referred to the system.

At present, implementation of Court-Annexed Mediation is a

major policy for strengthening efficiency of the judiciary.?* Until now,

23 Under the Thai legal system, criminal cases can be filed by not only public prosecutors
but also individuals or private entities who are injured through the commission of an
offence.

“ Keynote speech made by Judge Atthaniti Disatha-amnarj, Chief Judge of the Supreme
Court, in the “Orientation Program for Chief Judges of Trial Courts” on March 3, 2003.
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more than 10 trial courts in 9 regions have adopted the Court-Annexed
Mediation. The program is now expanded in trial courts all over the

country.

To support the courts implementing the system, a guidebook
was prepared and distributed to stakeholders. Seminars and training
programs for court management, judges, non-judge mediators, court
officials, public prosecutors, lawyers, etc. have also been organized.
In addition, public relations is conducted to promote using mediation.
There are many methods to refer court cases to mediation. The following

methods have been used in the Thai Courts :

1. Parties agree to use Mediation Judges ask both parties
whether they can accept mediation. If they agree to do so, the case
will be referred to mediation. Otherwise the court will try and
adjudicate the case. The number of cases referring to mediation under

this basis are limited.

2. Mediation as a Regular Process of the Court Proceedings
Having a presumption that the parties do not oppose to mediation,
some courts refer all or some types of court cases to mediation
before hearing. It is not a mandatory basis. If any party do not
want to use mediation, he can inform the court. The case will then
be referred to hearing process. Under this basis, there are more
cases referred to the mediation program. However, the rate of dispute

settlement may be low if a great number of cases not proper to be
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mediated are referred to the mediation program. Some courts consider
that it wastes time and expenses mediating such cases. Therefore, they
only apply this basis to cases which are considered proper to be
mediated. '

3. Select cases to be referred to Mediation To avoid referring
cases that should not be settled by mediation to the Court-Annexed
Mediation Center, various criteria can be used to select cases. A U.S.
district court® requires parties in civil cases to fill in ADR forms.
There are only 2 choices for parties, one is to use ADR and the other
is that the party has not decided whether to use ADR. If the parties
choose the first choice, the case will be referred to the center. In
case of the second choice, the party is required to contact a Court-
Annexed ADR Center. The center will inform the party benefits of
ADR and also examine whether the case should be mediated. -
At this stage, the Center-can convince a number of parties to use
ADR. Moreover, some cases that should not be mediated will be
screened out. Many trial courts in Thailand have begun to adopt a

similar screening process.

C. Digital Audio Testimony Recording System

Under the present system, judges summerize testimony and record

the summary by tape-cassette recorders. Court reporters then transcribe

25 U.S. District Court, Northern District of California, California.
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the summary in typewriting. Later on, judges read the transcript and
allow witnesses, parties and lawyers to review the transcript. Judges
have the authority to correct the transcript if there are any argument.
The transcript will be signed by all of them by the end of the hearing
session.

Since 1987 the Thai Arbitration Institute®® has used tape-cassette
recorders to record the whole testimony in arbitration cases.”” An
official is responsible for recording the proceedings. Under such
system, hearings of arbitration cases take less time than those of court
cases. Transcripts of arbitration cases are prepared after each hearing
session. In 1999, the Central Bankruptcy Court, which was newly
established, has used tape -cassettes and videotapes to record the whole
testimony. Court officials are in charge of recording testimony.

Digital Audio Testimony Recording System has now been used
in a number of U.S. Courts. In Thailand, the ADR Office, Office of
the Judiciary is conducting a pilot project on Digital Audio Testimony
Recording System. The system has been installed in the Thai Arbitration
Institute, the Central Intellectual Property and International Trade
Court, and the Central Bankruptcy Court in 2003. The major

principles of the pilot project are described below :

0k present the Thai Arbitration Institute is under the supervision of the ADR Office,
Office of the Judiciary.
“ Judge Vichai Ariyanuntaka was the Executive Director of the Institute when the system

was adopted.
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e Court officials use computers recording the whole testimony
in audio files. The audio files are stored in computer harddrive in
MP-3 and later on are loaded in CD-ROM.

e Judges may take notes on some important issues, but not to

summarize the testimony.

e Judges may listen to the recorded testimony or have the

court officials transcribe selected parts of the recorded testimony.

e Lawyers may request for listening to the recorded testimony.
They may also request for a transcript made by court officials and pay

for the service.

e Parties will submit written closing statements summarizing

1ssues and evidence to the court.

e If the cases are appealed, the whole testimony will be
transcribed and submitted together with the recorded CD-ROM or

tape-cassettes to the higher court.

Evaluation of the project is expected to be complete within
2-3 months from now. At this stage, it is believed that the new
system can save time on hearings approximately by half of the existing
system. The main reason for the time reduction is that the courts do
not have to conduct so many processes as under the existing system.
Judges do not summarize the testimony and record it in tape-cassettes.
Court reporters do not transcibe the summary in the courtroom. Judges

do not read a transcript and there is no transcript review by judges,
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witnesses, parties and lawyers. Consequently, each hearing session takes

only the real time that witnesses testify.

In term of searching, it is easier to search audio files of testimony
by witness names or hearing dates than to search from recorded
tape-cassettes. In addition, CD-ROM can last longer and cost less than
tape-cassettes. Besides recording testimony, computers can also be

used for other purposes.

Implementation will be considered after evaluating the pilot
project. Unlike the procedure laws of specialized courts, such as the
Central Intellectual Property and International Trade Court and the
Central Bankruptcy Court, allow using the new recording system,
the procedure laws applicable to the courts in general are not clearly
'open for the new ‘testimony recording system. Therefore, the bill on

this matter has been proposed to be enacted.

IV. Recommendations

The three measures cited in this paper will greatly benefit the
integrity and efficiency of the Thai judicial system. However, there
are others steps that need to be considered. For example, assigning
more non-judicial works for which judges are responsible to court
officials will reduce judge workloads. Also, improving information
systems, including databases of court cases, will provide more timely

and accurate information to the court management and judges.
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Based on our studies on judicial reform in many countries,
it is quite interesting that major principles of the reforms are similar
and can bring about successful development of the judiciary in many
countries. However, reform has failed in some countries. The major
factor of the failures in those countries is that stakeholders do not
comply with reform initiatives. Therefore, it i$'a must to have
commitments of stakeholders by promoting good understanding of the
reform and using a participatory approach or a “bottom-up” rather than
a “top-down” approach.

Moreover, assessments should be made after new measures have
been in place for a certain period of time. - Input from all stakeholders
is critical. Also, concrete indicators such as time spent on the court
proceedings should be identified and tracked. These assessments will
assist the court management in continuing the process of reform.

In the various judicial reforms cited in the U.S. and the UK.,
studies show that successful outcome requires at least five years. Therefore,

it is important to be patient on the reform.
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* gawinnmarudulszindnindszsumagm fudnsmsdninnumagssi), wu. (sssumand),
wuNn., U, (qumnmfwﬁwmﬁ’u) LL.M, Master in European Business Law, Aix-
Marseille III University, Cert. of Singapore Cooperation Program, Subordinate Courts of

Singapore.
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asnasuuazisnumsliiduldmungruuisvesdssnay  magdsssuglal
luifagiudszneudmedininyr (Judges) 9uIU b AU uazdunis
(Advocates-General) 91UU @ AU udrInAmIagAsssuylsliosve
AMENUATILALTTUUAT (The Council of Ministers/The Council)® lag
vatenduwienlimduiuinausensld  sumahwmihilunsdiomie

L1

Awrnelagmanuivlszneunfosiudlunatsuazdaszarunsninuar

=Sh. >

wWhmsmagAssTuvesanmnglsl (Protocol of the Court of Justice of

o ' J Wt =t v W = - | v v ¥
sgssanygyuiaglalmnualiiauzuuaiszauipuaiglaldaduaoiumlsenoudro funy
v W o a o o -4 o L4 4
zALgUUATvRINAlsEmAmNGn Uszmear o AU AmENUATIEALTRUUATY I v
fwniuigamglal (The European Parliament) lumsiiatiaygi@uaznmisauszuinvesannin
gl uenninuu Sysssuygyuisylslmmualiiinaisuuaiglnl (The European Council)
o L7 4 v ¥ o g - o L4 A o 8
sudluaniuindszneudisfinlsemeanazipavesdszmaanndn  vwhilumswannd
- 14 O aa W Qe
mitliesvesannmglslaghifisnnalumsiasyala.
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the European union) muu@a (Article Il-w&&) KRWINEIUAZOUNS
Fosraidenainyanailnenndeasdsluniuifudasz (Persons Whose
Independence is Beyond Doubt) uaziluynnafifigumnideudoddy
uﬂﬂaﬁ'mminuﬁiqéiv'aﬁJuta’i’mﬁﬁszé’nqqqmmmﬁmmqngﬂmﬂ (Highest
Judicial Office) Tulszmavesynnaiuld wiaifuinmngminendan
ansafluiivensuiiufie (Who are Jurisconsults of Recognized
Competence) ~ dil uﬂﬂaﬁ’an'dnﬁ'aq"lﬁ%’nnmwiw?ﬂmﬁ'umuﬁmn%'gma
vostlszmAadn waanildlinuauzfivinyt (The Panel) ud2

¥ a

rdww*mmuaxé’amsmadm%ztﬂﬁﬂuaaﬂnﬂq o U mudeuluiidians
magdssmnvesannmglalimua ludlizsumagdsssuglal (The
President of the Court of Justice) azmzdonINFRNMINMFITAUNG
e audanan lasiinsmsmndumis o 1 wdernldiudenlvithulsesu
snadald  wenwnthy magdsssugladorveanvaninaaiinedtuitisen
TumaldlagldsueypiRnnauzuniszauignuaiglnl (Article Ml-wbo)
magdsssuylaldsnnainsaninneindsznitalsemaaudn
nazszvINdn i ude g vesannmglsl adszvinsannwgliduazdszmet
andn mumedshailvensusezanamglnl iy adfilesvelifiat
nsdilszmamndnlidfranumihiligadosnsudin  awitygalilu
Sypsuynuvisglnl videmungruneannwglal (Actions for Failure to
Fufil Obligations) ﬂﬁﬁﬁawaiﬁﬁwamwﬁaummmauﬁwngwmasuaa

o w Qe
@ ()]

ITUYY ypanguuivannnglsl (Action for Review the Legality

o o Qe o M ¥ A -~
o SR (Act) mwigsinuyguiglnldszneudisiniesiienangminey (Legal Instrument)
b Uszan 1dud ngvane (Laws) nguunglassadne (Framework Laws) suifisudouany

(Regulations) fAadY (Decisions) Azl (Recommendations) uaEAMUAY (Opinions).
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of Acts) ﬂﬁﬁﬁawﬂﬁma"‘;ﬁ%ﬁ'ﬂﬂitﬁmiﬂﬁzvhaztﬁﬂ%’gﬁimumumqkﬂ
Taglioonsglinya/@ (Action for Failure to Act) uazafifiiosvelannin
glsfldaudemounntfnnsulunsditannmglsdviodimhiinssshasda
(Application for Compensation) imﬁ"’qﬁﬁmmﬁmimﬁmﬂmﬂﬁﬁqmm‘f
ludangminsinanmageglsd  wenainiiy magAsssuglsldationns
lumsnandninaafidioadu (Preliminary Rulings) viomgiiezilaald
Ay (o) mafanuigsuygelsl  uay (o) ANNANYIRINAZNIS
dnnuvesslyaaneenlasanniy diuan wionu UASHUNUYBITHNIN
glal il mavenlszmamnBndesiteiuidudeuimileadmaninaat
doaduriely mndmdninaaitadesifedddimaydsssuglsyiefansan
wmneaell (Article M-wo )

magaglst) (The High Court)

magaglaldaifigiilddoimaruduglsidamaulull o lay
ausdyandeninaiaifieayls (The Single European Act/SEA) e
Humsuianniseadfiimnniudludduvesmagisssuglsl® s
AnnulusageglsdhiifullenumdninasiiiiasmayAsssuvesannn

eZQ

gllivua  wazAfasdandnersmuualissmaimhnlumsdiemde

Vg

Ainnuld®  dawnulumageglsdesnadennnyananlnendedede

5 'A‘ o g = =t ! M ' - L} 1 a ﬂ' '
AwuAENIAMIMayAsTINglalindvugmaninnd &,bo0 ad Tuthadifull ega< ndulmi
N =4 o 3 " a -l Q' v ‘a' X N - aa =
Uoz woo Af ualudhiiul esee Hadmulmiminiuiiu o oh fe <oo ndl adAnd
o AURBUTUNAY woow VoImMagAsIInglsl Tndstlmi abe ad Afdall <&« uaz
ARAMINNTIN S AR uasmaruiuglnliindstlmi «bb ad afiadaly mog uazafddeRasan
EEE Ad.

w 5 g v v a dé ' - e et o
thydumaruduglalszneudiodiminm e au wazdiviwdsrrududinnuly

- L o 5 o ) e d v/ A ' W
magasssuglnfludagiiu ualumasuduglsfhiidsmsimihidsmdodiwin.
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luanudhudas: waslguauidgudssuyanaiicmsosnadudimid
seAUgIUDBIAnIMINgvane (High Judicial Office) UBNINIIY YA
fananededdiumsudadasiumudnniguavessemaandn wdann
g nmanzfivin (The Panel) 48?3 WWWINHILAZOYNITUIIAIU

U

=

wildoueennng o 1 ewdeulvitiimsmagAsssuvesannmglsimun
Uszmusnagaglnl (The President of the High Court) 3zvhmsiaaniin
dawinndedu Tasinszmamadunmis o ¥ wderaldiu@enlifu
Usesndnadanildld wensnifu mageglalensesnndninuaiine)iuds
Ansanlumaldlashanuanasnumagdsssuglsl  wasnaninasiaandn
FodldSueyainanauzuuasszausguuaiylsl  uuaRTnsmagAsisuves
annmylnlaztiyaaliifuetioy untyaReusgsayauviglsliifeides
Ausmagassauglafldldisaunumageglilde (Article MI-wbo)

maqaq‘[sﬂﬁé’mmﬁmamﬁwwnmﬂﬁ“lwf’?"uﬁu (at first instance)
snSundiisaifiusnnsvesmagasisuglaflasmm: uaiiansemagissay
f-umfmmwqiiﬂmﬁ]ﬁmuﬂiﬁmaqqqTiﬂﬁémnﬁmsmﬁmﬂmﬂﬁﬁ'uv] 1
ainnvesmageylalegnssalludimagissangladldimmedangruny

H
0 w A

wil mwideulvuazdesdanvyfaliluismsmagAsssuvesanningll
wonIMiY maqnqiiﬂﬁ'aﬁé’mwﬁmsmwﬁmnmﬂﬁﬁqﬂﬁsn‘fmmﬂmaﬁﬁﬁm
furuglal udsAwinvesrnageylslerngnasndeulasmagdssauglalld
molddeulvuasdesinaivayadllunimsrmagassauvesanninglnflunsd
fanuidvanvegieiiousy (Serious Risk) flonmw (Unity) wieaw
Tin/dsuulas (Consistency) veanginuannmglslazgnnsznunsziiou
(Article II-wbm)
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aaiyiabelsyl (Specialized Courts)

ngrinsavnnglsl enmvualiinissaaamasiyieuglsy
Tulurmagaglsl lasmssadsmasnigiiruglnldossiiumsaudoiaue
NNANzNIINENIYlsl (The European Commission)®° wadninlduSnmn
magAsssvglidudr  viiedesdutumsmumiesvevesmagAsssnylal
naannldfinnaaznmmnimaglaludy agmineiisaasenasiyfiuglsl
doammuandninaailuFedasaiavesrmanazivasunama HANINYT
lusnagadasdaidenanyanafilnmindoasdslunnuiudas: waziy
yananinuauiAudeisuyanafiaunsaudsadifudimihiiveseedns
mangving (Judicial Office) 1¢ ~ wail YANaRINA1IIZABIlATUNIS

s =

ueandlasRuMuANNANLNUATIZALITUUATYISY uanIINUL  atiily

a3 9

VUV aaa

wiavglsderveanvaninaaitnernuidioisanlumaldlasialuanas
AumagAsssnglsl  wazuaninaainandndeddsueyi@ninauzuuas

1 b oA

seauiguuasylal  uudngrunendaasmasiy ey lsdeziyga iy
p6190U  UNUYAAMNTTEITNY UMy lsnedeInumagAsssuveylsl
wazsansmagasssnvesarnmuglsUlWldisdvunemasnigiiauglslde

=

madiyirvylslionnainsaninnmadlszianeae g visnszuiumslu

o

Godlaq Amvualilasmwizluruduc® wazmininuvesmatiayiiay

a o 5! a Vv o g
°° amzninnimsylalinnsvulasauidyainendszsauglnl (The Treaty of European

Community/TEC/EC Treaty) uazausdygneasanninglsy (The Treaty on the European
Union/TEU/Maastricht Treaty) (Jumiisnudass ffhigiulszneudioninnims we au
ussnsnndszmeamndnladldiueypifaniganiglsl.

[0XO] ad 3 [ J a a 0 W a . - A w =t '
adnomMrualiegludnnsinsanimnyvesmasnigieuglsl Wy adinvanumdyas

- o - [ [ 5

Wyuaznd (VAT and taxation) ﬂﬁmmnumwﬁﬁuqmﬁmnim (Industrial Property)

oA o . P o o % 5
AANBINUINYATNTIY (Agriculture) uazAANEINUUsEAUFIAY (Social Security).
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glsdorgnssallldsenagaglsvldimmzdongrine  uudngrinsniaas
sasiyiruglsdesiafdlignasolludemiaatadddn (Article T-wb«)

amzif3n¥n (The Panel)

- Y X A v =1 = o A o v
anznlSnmasumslinu@uneInuyananmuzaulunsMvhn
fugimneuazdsnslumagdsssuglsuazenagaglsl  neunszinisusang

yanaaInaniiassiuniy asznlinudszneudisynna o aAundaden
nnedaiAnInIfmagdAsssuglsduasemageylal  fiwanmagnives
a = [~ = LA
Usemeaandn mneanuiianuawnsadiunsensuiudelas o 1y o AU
o 1 9 4 f 2 § o 5 t:%’ =
asnanezdeniluyananlasumsiaueseniniganiglsl Nl Anzwuad
seausguuaiglal  dudlionnsesnmdufedundninaeilunisantivanu
(2 ' & A (= 4 « a a
vosnnzndinuiuazmsussnanusnlinuunddauilunsiGuandszsu

magassuylal (Article M-wbl)

maraemagasssuvesarmnglilasiloensu (Individual access

to the Court of Justice of the European Union)

andgsrsuygudaglsl  daensuminsoitemagAsssuvosannn
glafldluszdumildaniyafdi yanavielidyanalaetaties (o) veldrna
ATINADUANNFOUAIINYNUIBVDITTUYAYA (Review the Legality of
Acts)®® wveangranuannwglsl (European Laws) uaz (o) vold
madtianunssinsnszazidliaigsssuygurisglsllaslisoniguya@  (Fail

v @ W
to Act) Meldvaninmainail

°® yasysrmnyyuvsglslldygdsniiusnnsvesmagasssuvesannmglaflunsasadey

= ] . 2 ad vy
mmﬁia‘umﬂngnmwaqmuu:umazﬂ’nmﬁu mm&nnﬁ'Jumimﬁamdﬂgﬂmtm"luﬁﬁmw
190U (Soft Law).
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o. MsilasveliimannadeunnureumienguingveTgiaaa
vosngransannnglsl (Review the Legality of Acts) nizvild
o N30l AD

0.0 TUNYA (Act) ﬁ'ﬂdné’nﬁmﬂﬂafuﬁaﬁLﬁmﬂ’l’mn”n

I

yaaaulasassuaziilumsmmed

w W L4 w w

o o o A v  w
o.lb IFUYYANVANHUSLIAY (Regulatory Act) NNIVDINY

1
o o

yanaulagasuaxihsgiyganhidunisilisidedinasmsiesmidiums

sy aiRiy

mMagAsTsuvedann g lalisiunansaaeunnuseudie
ngvinevessgUy e Afiennlavanitusma g vosaminglsl ouldun ame
WUATIEAUSTNUATYIT) (The Council of Ministers) AMENITNTMIY 5
(The European Commission) uazﬁmmiﬂmaqiiﬂ (The European
Central Bank) ianwgaﬂiﬁﬁﬁﬁmqiiﬂ (The European Parliament)
nazamzuuasylnl (The European Council) wawneensgiyaanina
manguunsludnvazifulfinydeynnafiay  (vis-a-vis third parties)
UBNIINIY magAssmuvesarmwglsl daionslumsasisdeuanusey
Munguunevessgiiyaafiesnlasnitenu duina VIO HUNUYDIAVNIN

glaniinamangrindludnuaedulfiinddeyanaficmdie

¥ v i

AHMAAING  SgBITNYRuviag Sy Alienayasssy

vosanmuglaliignnadiasanimneadivelimansisdeunureudas
v w Uad s ' o w - o

NMNIBYBTUYAAesnlasdn1tY Mo dninay vedaunuves

anmwglstluvatensal e nsdiluinnuewise (Lack of Competence)
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nsflaziademruaiRoifunszuiuiansaniisndiu  (Infringement of an
Essential Procedure Requirement) nsdiazilinsgsssnyayurglil vio
naniiasssula g ‘i‘itﬁm%’mﬁ'umsﬂﬁﬂ’aw?aﬂﬁ“l%'éwmﬂﬂaﬁ%auw‘%aiﬂa
Janu (Infringement of the Constitution or of any Rules of Law Relating

to Its Application, or Misuse of Powers)

woNa1n5EITNYYurglalasmurualilszimeauisn
Sgamglnl) anzwuedylsl ausuuedszauiguuaiglal viennznsanBnig
gl

Y
wiedayanaliiezfulsznsunliuieflssnougsfadisnnaflesdee
WA

d

Tunaflesndinadianag aananlduds dreygraliynnasITum
untyafavessgsaruygaananduflunmslianiduensulunmsdntema
(Access to Court) "léﬂuszﬂw"lnmﬂﬂﬁﬂgmﬂau“lu'izn‘lmgwmaﬁﬂmw
gla uazioflumsseaiunszuaunlddninemansaiaindnvesifanyy
Sysssuyguriaglsliamviuaia %’gﬁm@'ﬁﬁ%’ﬂﬁ%\mﬂwmu diinauy waz
Funuvesavnwgls swmmaideulviazmssamslasimmzifniumiles
viziuiﬂﬂuﬂﬂaﬁisumﬂ%aﬁauﬂﬂmﬁaﬂ”ﬂﬁm%'gﬁ'ngiy:’aﬁaaﬂmemmm
dinanu vf‘saw:'n,mmmawquisﬂﬁmmuﬂﬁ’ﬁNamaﬂgwmmﬁ'm‘ﬁmﬁ’u
uﬂﬂammﬁu’u

msfleandnsdidananilazdessniiumanioly o @ou
vuuanslssmasgiye@  wiensuvennanludilind usnsdi laifinng
Uszmsuazmsvennanliivusiufiegluanuiuivedimdlupuziensiia
Hundld (Article II-weo)

. mMsdesvelimalitionsnItinIINIzTMazINATFHITHYYNHS
glafladlioanigina@a (Fail to Act)
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L% 1 =< A’S

lngordamgasnald  mnigiyajanzdesoentudosnandiyanaiiu®®

9 "

= 9] o

uail deuludenavzsuflosmmiznidifiaoniu wihsoy duinou wie
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M- lw)

k.

a

WermayAsssuvodanmwglsmmsinsanudiuazimnnin
o

a

' WU w

Nigdygaiduluaz (nsdiflesmude o) wiemslieoansyy

w U

RTIVRTRY

o
[

dumsvaudanuigssauyyuisgln) (nididesmude w) aaniu wiheau
uinnY viseununesnsiiyad vienhisensgiyaAuy vzdeadiiu
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UNdIMe
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a wa ' o A i ! a w
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& v oA o o =4 o
wazngranevesananglal  unaduaoiunaeanuledaseduly

v W wa % ¥ v q 1o ° 5 e
°% SyiygAnssdessantudedilémiuuzi (Recommendation) WieaEiy (Opinion)

P - Ay v o
weannilunsesliomangrunenlifanwiiady (Soft Law).
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