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The main objective of law is to provide all the people with equal justice and
fairness so that they may live together in harmony, enjoying peace and equality.
The achievement of this objective is dependent upon two fundamental factors, namely
good legal provisions and correct application of the provisions. (Consequently, the
making of a law should directly result in a better [life for the people and the law
should be fair to all. The application of the law should, likewise, be carried out in such
a manner as to attain the main objective. A person who applies a [aw must not adhere
too inflexibly to the letter of the law. It is important that he consider the facts of
each case in a clear and logical manner before making a decision.
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AMENDMENT TO THAI BANKRUPTCY LAW
Bankruptcy Act (No. 5) B.E. 2542 (1999)

Surasak Vajassit and Edward Dever

The Thai Government has further amended the Thai Bankruptcy Act. The amendment
revises a number of the reorganisation provisions enacted in April 1998 as well as
updating a number of the pre-existing provisions relating to bankruptcy proceedings. The

main effect of the amendment, which became effective on 22 April 1999. is as follows :

Method of approving the reorganisation plan

® The method of approving the reorganisation plan has changed. Previously approval of
the plan required a special resolution at a meeting of all the creditors, that is a majority
in number and 75 percent by value of claims of the creditors voting on the resolution.
No distinction was made between different types of creditors. Following the

amendment, creditors are divided into various classes as follows:

® secured creditors, who are owed not less than 15% of the total debts which are

recoverable in the business reorganisation, are each treated as a separate group;

® remaining secured creditors not contained in a group as set out above are in another

group;

® unsecured creditors may be divided into several groups. Unsecured creditors who

have the same or a similar claim or interest are in the same group,

@ subordinated creditors are in one group.
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Any creditor who believes that the grouping of creditors is not in accordance with these
provisions may submit an application to the court within 7 days from the date of

knowledge of such grouping. The court may then issue an order for re-grouping. The

order of the court is final.

The rights of creditors who are in the same group must be treated equally, unless the

creditors who are not treated equally consent in writing.

Under the amendment, the following creditors will be deemed to have approved the plan:

@ creditors who have received a proposal from the planner for them to receive payments
which are in default in full with interest and, under the proposal, they will receive the
payments which are in default in full together with interest within 15 days from the date
when the court issues an order approving the plan and the creditors shall continue to
have the right to receive payment under the terms of their original contracts as if the

debtor had never been in default;

® creditors who have received a proposal from the planner to receive payment in

accordance with their original contract or agreement; and

® subordinated creditors.

Under the amendment, a resolution approving the plan must be a special resolution

passed at:

® a meeting of each group of creditors; or

eb&



® a meeting of a least one group of creditors which is not a group of creditors deemed to
have approved the plan as mentioned above, and when the amount of debt of
creditors who have accepted the plan at the meeting of every group of creditors is not
less than fifty per cent of the total debt of creditors who have personally or by proxy
attended the meeting of creditors and cast their vote on such a resolution.
In calculating the amount of debt, the creditors referred to above who are deemed to
have approved the plan shall be deemed to have also attended the meeting and voted

on the resolution accepting the plan.

Other changes relating to reorganisation proceedings

® The amendment specifies that the conversion of foreign currency denominated debts
into Baht is for the sole purpose of calculating votes to be attributed to the various

creditors' claims at creditors meetings.

® The discretionary power of the court under Section 90/58 to approve or reject the plan
is replaced by objective criteria for approval by the court, including a requirement that
upon completion of implementation of the plan, creditors will have received debt

repayments not less than the amounts they would have received on a liquidation.

® The plan administrator has the power to disclaim assets of the debtor or rights under
contracts made by the debtor where the terms are more onerous than the benefits
receivable by the debtor as prescribed by the plan. This extends the existing
provision in the Bankruptcy Act which applies to bankruptcies (Section 122) to apply

to reorganisation proceedings.
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® The existing exemption of the reorganisation plan from the restriction under Thai law

on setting off when subscribing for shares of private companies is extended to public

companies and issues of debentures.

Changes relating to bankruptcy proceedings

® The threshold for commencing bankruptcy proceedings increases to Baht 1 million
(from Baht 50,000) for individuals and Baht 2 million (from Baht 500,000) for

companies.

® Section 94(2), which provides that a creditor may not file a claim in the bankruptcy of
the debtor in respect of a debt which the creditor allowed the debtor to create knowing
that the debtor was insolvent at the time, is amended to permit a claim to be filed by a
creditor in these circumstances provided it is created ‘for the purpose of enahbling the

debtor's business to continue”.

® A new concept of “related parties” or “insiders” is inserted into the legislation in the
context of preferential transactions. Under the existing provisions (Sections 90/41 and
115), transfers or acts done by the debtor during the period of three months prior to (or
following) an application to make him bankrupt may be cancelled if the act was done
with the intention to give undue preference to a creditor. The three month period will
be extended to one year for acts involving insiders: insiders are the debtor's
management, auditors, shareholders holding in excess of 5 percent. Of the debtor's
share capital, spouses, minor children, partnerships and companies related to such

persons.
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@ Section 114, which currently permits the cancellation of transfers of property of acts
done by the debtor during the period of three years before (or following) the
application to make him bankrupt unless the transferee can prove to the satisfaction of
the court that the transfer or act was made in good faith and for consideration, is
repealed. A new Section 114 is inserted into the Bankruptcy Act which applies the

presumption under Section 90/40 to bankruptcy proceedings.

® Subordination provisions are recognised in bankruptcy proceedings.

® Debtors who are natural persons will be discharged from bankruptcy after three years
from the date the person is adjudged bankrupt provided the debts were not incurred

in bad faith.
The Thai Government will also establish a dedicated court, the Bankruptcy Court, which

will handle bankruptcy and reorganisation cases, removing these cases from the

jurisdiction of the Thai civil courts. The court will commence operations on 18 June 1999.
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