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Message

from

The Director - General

The World Trade Organization

+

A fundamental purpose of the World Trade Organization is to
promote the rule of law in international trade relations, in order to provide
the security and predictability that will enable international trade to flourish
to the benefit of all member nations. Effective and impartially-administered
domestic legal procedures and remedies are an essential component of this.
For example, the WTO Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS) devotes one of its two major Parts to the effective
enforcement of intellectual property rights, including fair and equitable
procedures to this end. I therefore welcome the inauguration of the Central
Intellectual Property and International Trade Court in Bangkok and would

like to extend my best wishes for its future operation.

Renato Ruggiero
Director-General
WTO
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Message

from
The Director General

World Intellectual Property Organization

+

It is with great pleasure that I extend, on behalf of the World
Intellectual Property Organization, warm greetings and felicitations on the
occasion of the inauguration of the Central Intellectual Property and

International Trade Court of Thailand in Bangkok.

The setting up of this Court with exclusive jurisdiction, as the court
of first instance, over civil and criminal cases concerning intellectual property
matters, is an important milestone in the judicial oversight and resolution of
intellectual property disputes in Thailand. The contribution of this specialized
court will be of enduring value in Thailand's efforts to reap the maximum
benefit from the emergence of intellectual property as a key element guiding
the direction of flow of foreign direct investment and transfer of technology
into Thailand and, at the same time, in the orderly marketing of goods and

services, in a supportive legal environment.

We in WIPO wish the Court all success in performing its central

role in speedy and cost effective resolution of disputes, and thereby support

14



Thailand's efforts to realize its true trading potential in an increasingly

globalized and highly competitive worldwide market place.

Dr. Kamil Idris
Director General
WIPO
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Message
from
The Secretary
United Nations Commission on

International Trade Law

4

It is with great pleasure that I contribute this message on the
occasion of the Inauguration Ceremony of the Central Intellectual Property
and International Trade Court. As Secretary of the United Nations
Commission on International Trade Law (UNCITRAL), 1 express our
wholehearted congratulations and best wishes for the newly created Court

and its officers.

It is particularly pleasant to see this important development in
Thailand which, after becoming a member of UNCITRAL six years ago, has
been a very active participant in sessions of the Commission and its Working
Groups. It is especially satisfying to note that the new Court will deal with
intellectual property matters as well as the equally important area of
international trade law to which UNCITRAL's activities are devoted.

Thailand deserves praise for the establishment of the new Court

which constitutes a milestone on its road to providing a satisfactory
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investment climate by further improving the legal and judicial infrastructure.
This is indeed a very important and welcome signal in view of the current
economic and financial situation. While stiff measures of belt-tightening and
financial reform seem urgently needed, it is crucial not to neglect other, less
spectacular measures of restoring investors' confidence whose effects will be

seen only in the medium-or long-term.

It is gratifying to note that Thailand is fully aware of the
importance of establishing a trustworthy and comprehensive dispute
resolution system as well as appropriate commercial laws. In this connection,
I should like to pay tribute to H.E. Suwit Kunkitti, former Minister of Justice,
whose foresight and energetic activity have considerably helped to move

matters forward.

As Honorary Adviser of the Thai Arbitration Office, I am pleased to
note the imminent enactment of an arbitration law closely tracking the
UNCITRAL Model Law on International Commercial Arbitration as well as
the establishment of a Foundation for the new and independent Thai
Arbitration Centre. But another example is the current reform of Thailand's
insolvency law which, one hopes, will include the provisions of the
UNCITRAL Model Law on Cross-Border Insolvency. That would help to
preserve assets and thereby save jobs of workers in troubled businesses.
Here-as in other areas of law reform-the emphasis is on the commercial and

financial core of a matter rather than any procedural finesse dearly loved by
lawyers.

The new Intellectual Property and International Trade Court
signifies awarenese of those needs in a variety of ways: it fosters quality and
specialization by assembling special expertise on its benches; it provides for
flexible, transparent and efficient procedures that may be adjusted to future
requirements; it encourages business-like decisions and international

orientation (i.e. "cross-border thinking").
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Of course, much will depend on the actual operations and the way
in which the judges will carry out their crucial mission, including the
establishment of a consistent (and published) body of case law, including the
necessary interpretations and clarifcations to the Act for the Establishment of
and Procedure for the Intellectual Property and International Trade Court
1996. Having met the President of the Court and some other judges and
experts at a round-table discussion which I had the honour of conduction on
27 October, I am confident that the personnel of the new Court will discharge
its seminal function in an excellent manner. They can be assured of
UNCITRAL's willingness to be of assistance in any desired training or
information effort, which should extend to law practitioners and arbitrators as

will.

There is thus every reason to expect the new Court to perform with
distinction its task of providing a user-friendly, competent and expeditious
dispute resolution mechanism which may well prove to be an attractive
model for other countries. After all, it ensures decision making in their own
countries as a positive part of "globalization” and it helps to attract foreign
know-how and investments for the betterment of their economies and the

living conditions of their peoples.

Dr. Gerold Herrmann
Secretary
UNCITRAL
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Message
from
The Secretary General

International Chamber of Commerce

4

On the occasion of the inauguration of Thailand's new Central
Intellectual Property and International Trade Court, I have the honour and
pleasure of conveying the ICC's congratulations on the establishment of this

important institution.

The world is becoming increasingly interlinked through growing
exchanges between nations and regions at all levels and in all domains.
International trade is an integral part of this global process of exchange. As
more goods or services whose value lies in their intellectual property
components are traded globally, intellectual property is also playing an
increasingly important role in this process. It is therefore timely that
Thailand, an important trading nation in one of the world's most dynamic
regions, should demonstrate its commitment to international exchange and the
protection of creativity and innovation by establishing a special court for

international trade and intellectual property disputes.

The ICC, the world business organization, believes in the

importance of international trade, as well as of innovation and creativity, for
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economic, social and cultural development. The ICC has therefore always
supported international rules to facilitate international trade and to allow
innovators to protect and exploit their intellectual property. However, rules
have no practical value without an effective mechanism to enforce them.
Thailand's initative to devote a special court to the resolution of disputes in
the fields of international trade and intellectual property, in conformity with

international standards, is therefore especially welcome.

On behalf of the ICC, 1 wish the Court great success for its

inauguration and for its future operations.

Maria Livanos Cattaui
Secretary General
ICC
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AGENDA
FOR
THE INAUGURATION CEREMONY
OF
THE CENTRAL INTELLECTUAL PROPERTY AND INTERNATIONAL TRADE COURT
PRESIDED BY
H.E. THE PRIME MINISTER OF THAILAND
On Monday, the 1* day of December 1997

OO —
09.00 HRS. - Arrival of Distinguished Guests
09.30 HRS. - Arrival of H.E. The Prime Minister of Thailand
09.39 HRS. - The Inauguration Ceremony

- Religious Service

- Report speech addressed by H.E. The Minister
of Justice

- Inauguration Remark and the official inaugurating of
the Court by H.E. The Prime Minister

- Ritualistic greeting pray

- Honourable visit to the Court

- Completion of the Ceremony and leaving of the
Prime Minister
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(Translation)

The Act for
the Establishment of and Procedure for
Intellectual Property and
International Trade Court

B.E. 2539 (1996)
4+

BHUMIBOL ADULYADE], REX.
GIVEN ON THE 14TH DAY OF OCTOBER, B.E. 2539;
Being the 51st Year of the Present Reign.

His Majesty King Bhumibol Adulyadej has been graciously pleased to

proclaim that:

Whereas it is expedient to establish intellectual property and
international trade courts as well as the procedure for intellectual property

and international trade cases,

BE IT THEREFORE ENACTED BY THE KING, by and with the advice

and consent of the National Assembly, as follows:
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Section 1. This Act shall be called, "The Act for the
Establishment of and Procedure for Intellectual Property and
International Trade Court B.E.2539.”

Section 2. This Act shall come into force from the date

following its publication in the Government Gazette.
Section 3. In this Act:

"Intellectual Property and International Trade Courts"
means the Central Intellectual Property and International Trade
Court and Regional Intellectual Property and International Trade

Courts;

"Intellectual Property and International Trade Cases”
means civil and criminal cases under the jurisdiction of the

intellectual property and international trade courts.

Section 4. The Minister of Justice shall be in charge of
this Act and shall be empowered to issue Ministerial

Regulations under this Act.

Ministerial Regulations shall come into force after their

publication in the Government Gazette.

Title*

Commencement

Definitions

Minister in charge
and issuance of
Ministerial

Regulations

Maginal notes are added by the translators of this Act for the purpose of convenience in

refercnce. Since they are not officially parts of the Act, they may not be cited for

interpretation of the Act.
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CHAPTER 1
INTELLECTUAL PROPERTY
AND INTERNATIONAL TRADE COURTS

Section 5. The Central Intellectual Property and
International Trade Court shall be established. The date on
which it shall be inaugurated shall be proclaimed by Royal

Decree.

The Central Intellectual Property and International Trade
Court shall have jurisdiction throughout Bangkok Metropolis,
Samut Prakarn, Samut Sakorn, Nakorn Pathom, Nonthaburi and
Pathum Thani Provinces. However, any intellectual property
and international trade cases arising outside the jurisdiction of
the Central Intellectual Property and International Trade Court
may be filed with the Central Intellectual Property and
International Trade Court. It shall be the discretion of the
Central Intellectual Property and International Trade Court to

determine whether to reject such cases.

Section 6. The establishment of a regional intellectual
property and international trade court shall be made by an Act
which shall also specify its jurisdiction and location.

Section 7. The intellectual property and international

trade courts shall have jurisdiction over the following matters:

(1) Criminal cases regarding trade marks,

copyrights and patents;

(2) Criminal cases regarding offences under
Sections 271- 275 of the Criminal Code;
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(3)

4)

)

(6)

)
(8)

9

Civil cases regarding trade marks,
copyrights, patents and cases arising
from agreements on technology transfers

or licensing agreements;

Civil cases in connection with offences
under Sections 271 - 275 of the Criminal
Code;

Civil cases regarding international sale,
exchange of goods or financial
instruments, international services,
international carriage, - insurance and

other related juristic acts;

Civil cases regarding Letters of Credit
issued in connection with transactions
under (5), inward and outward
remittance of funds, trust receipts, and
provision of guarantees in connection

therewith;
Civil cases regarding arrest of ships;

Civil cases regarding dumping and
subsidization of goods or services from

aboard;

Civil or criminal cases regarding disputes
over layout-designs of integrated-circuits,
scientific discoveries, trade names,
geographical indications, trade secrets

and plant varieties protection;

(10) Civil or criminal cases that are prescribed

to be under the jurisdiction of the
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intellectual property and international
trade courts;

(11) Civil cases regarding arbitration to settle
disputes under (3) - (10).

Cases falling under the jurisdiction of juvenile and
family courts shall not be under the jurisdiction of intellectual

property and international trade courts.

Section 8. Once an intellectual property and
international trade court is inaugurated, no other courts of first
instance shall accept a case that falls under the jurisdiction of

the intellectual property and international trade courts for
adjudication.

Section 9. Where there is a dispute as to jurisdiction,
whether the dispute arises in the intellectual property and
international trade court or in other courts of justice; the court
shall stay the proceedings and submit the matter to the

President of the Supreme Court for a ruling. Such ruling shall
be final.

Section 10. Parties in a case which is pending in a
regional intellectual property and international trade court may
agree to file a petition with such court to transfer the case to the
Central Intellectual Property and International Trade Court for
adjudication, provided that such court shall not grant the
request without prior consent of the Central Intellectual
Property and International Trade Court.

Section 11. The intellectual property and international
trade court shall be the courts of first instance under the Law
Governing the Organization of Courts of Justice. The provisions
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of the Law Governing the Organization of Courts of Justice shall
apply to the intellectual property and international trade courts

mutatis mutandis.

CHAPTER 2
JUDGES IN THE INTELLECTUAL PROPERTY AND
INTERNATIONAL TRADE COURTS

Section 12. The number of judges and associate judges
in an intellectual property and international trade court shall be
determined by the Minister of Justice.

Section 13. In the Central "Intellectual Property and
International Trade  Court and each Regional Intellectual
Property and International Trade Court, there shall be a Chief
Justice, and Deputy Chief Justices in such number to be
determined by the Minister of Justice.

Section 14. Judges of the intellectual property and
international trade courts shall be appointed by the King from
the judicial officials under the Law on Judicial Service who
possess competent knowledge of the matters relating to

intellectual property or international trade.

Section 15. Associate judges shall be appointed by the
King from intellectual property or international trade proficients
selected by the Judicial Service Commission under the Law on
Judicial Service, in accordance with the rules and methods
prescribed in the Ministerial Regulations. An associate judge
shall possess the qualifications specified in (1) to (4), and shall
have none of the prohibited characteristics specified in (5) to (9),

as follows:
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(1) Being Thai nationality;
(2) Being not less than thirty years of age;

(3) Having been trained on the purposes of
the intellectual property and international
trade court and on the judicial duties in
accordance with the rules and methods
prescribed in the Ministerial Regulations;

(4) Having knowledge and expertise in
intellectual property or international trade;

(5) Having bad behaviour or lacking good

morals;
(6) Being insolvent;

(7) Having been imprisoned by a final
judgment, except for an offence
committed by negligence or a petty

offence;

(8) Being incompetent, quasi-incompetent,
mentally infirm, physically or mentally
unfit for the position of associate judge
or having contacted diseases as specified
in the Ministerial Regulations;

9) Being a political official, a committee
member or staff of any political party, a
member of the National Assembly, an
executive to the Bangkok Metropolitan or
a member of the Bangkok Metropolitan
Assémbly, an executive to a local

administration or a member of any local
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council, a public prosecutor, a police

officer or an attorney.

Each associate judge shall hold office for a term of five

years, but may be reappointed by the King.

Prior to taking office, associate judges shall make a
solemn declaration before the Chief Justice of the Central
Intellectual Property and International Trade Court that they

shall justly perform their duties and maintain all official secrets.
Section 16. An associate judge shall cease office upon:
(1) Expiration of one’s term;
(2) Death;
(3) Resignation;

(4) Lacking qualifications or having any
prohibited characteristics under Section
19

(5) Having been absent from one’s assigned
duties for three consecutive times

without justification;

(6) Behaving improperly rendering oneself

unfit to be associate judge.

The cessation of office by virtue of (2) or (3) shall be
reported to the King. The cessation of office by virtue of (4), (5)
or (6) must be approved by the Judicial Committee under the
Law on Judicial Service and shall be tendered to the King for

removal.
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Section 17. Where a position of an associate judge is
vacant by virtue of any grounds apart from the termination of
one’s term under Section 16(1), the King shall appoint a person
selected by the Judicial Committee to fill the vacancy. If the
remaining term is less than one hundred and eighty days, a
new associate judge may not be appointed. The replacing
associate judge shall hold office for the remaining term of the

associate judge whom he replaced.

Section 18. Where the replacing associate judge is not
appointed or has been appointed but has not reported to work,
the leaving associate judge whose term has expired shall
continue to perform his duties and be empowered to adjudicate
the cases that he has been hearing until such cases are disposed
of, but shall not retain his office for more than sixty days after
the expiration date of his term.

Section 19. Subject to the provisions of Sections 20 and
21, at least two judges and one associate judge shall be present
to form a quorum for the adjudication. Judgment or order of the

court shall require a majority vote.

Section 20. A judge in the intellectual property and
international trade court shall be empowered to conduct any

proceedings or issue any orders, in addition to the adjudication.

Section 21. Where the intellectual property and
international trade court deems appropriate, it may empower
another court or its court officer to examine any evidence on its
behalf. The examination of such evidence may be conducted in

or outside the court.
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In the case where evidence to be examined under
paragraph one is the evidence of the prosecutor in a criminal
case, the examination shall not be conducted in the absence of
the accused. Furthermore, the accused shall be given full
opportunity to cross-examine the witness or to oppose other
evidence, save in the case where the evidence may be
examined in the absence of the accused by virtue of Section 172

bis of the Criminal Procedural Code.

Section 22. The Chief Justice of the Central Intellectual
Property and International Trade Court or the Chief Justice of a
Regional Intellectual Property and International Trade Court, as
the case may be, or the person acting on his behalf shall arrange

a rota for the associate judges to perform their duties in court.

An associate judge who hears any case shall sit in that
case until it is disposed of unless he is unable to perform his
duties because of illness or other necessities. In such a case, the
person empowered under paragraph one shall call on another

associate judge to replace him.

An associate judge shall receive allowance, transportation
and accommodation expenses and other remunerations as

prescribed by the Royal Decree.

Section 23. The provisions on the Challenge of Judges
under the Civil Procedural Code shall apply mutatis mutandis

to associate judges.

Section 24. An associate judge shall be a judicial officer

under the Criminal Code.
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Section 25. The provisions on Discipline and
Disciplinary Actions of Judicial Officials under The Law on
Judicial Service shall apply mutatis mutandis to associate

judges.

CHAPTER 3
PROCEDURE OF INTELLECTUAL PROPERTY
AND INTERNATIONAL TRADE CASES

Section 26. Proceedings in the intellectual property and
international trade courts shall be in accordance with the
provisions of this Act and the Rules issued under Section 30.
Where there are no provisions and Rules on the issue, the
provisions of the Civil Procedural Code, the Criminal
Procedure Code or the Act for the Establishment of Kwaeng
Court and its Criminal Procedure Code shall apply mutatis

mutandis.

Section 27. The intellectual property and international
trade court shall proceed with the hearing without adjournment
until the hearing is over, save in the case of unavoidable
necessities. After the hearing is over, the court shall promptly

render a judgment or order.

Section 28. Where a person apprehends that the
evidence on which he may have to rely in the future will be lost
or become difficult to produce, or where a party to a case
apprehends that the evidence on which he intends to rely will
be lost before he can adduce it in Court or become difficult to

adduce at a later stage, such person or party may apply to the
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Court by petition or motion for an order directing such

evidence to be taken at once.

Upon receipt of such application, the Court shall
summon the applicant and the opposing party or third person
concerned, and after having heard them, shall decide on the
application as it thinks fit. If the application is granted, the
evidence shall be examined as prescribed by law. The
memorandum and other documents relating thereto shall be

kept by the Court.

Section 29. In case of an emergency, when an
application is filed under Section 28, the applicant may
simultaneously file a motion to the effect that the court may
issue an order or a warrant without delay. Where necessary, the
applicant may also request the court to seize or attach the
documents or materials that will be adduced as evidence upon

any conditions as the Court may think fit.

The provisions of sections 261 to 263 and sections 267 to
269 of the Civil Procedural Code shall apply mutatis mutandis

to the cases referred to in paragraph one.

Section 30. For the purpose to ensure convenience,
expediency and fairness of the proceedings, the Chief Justice of
the Central Intellectual Property and International Trade Court
shall be empowered, subject to the approval of the President of
the Supreme Court, to issue Rules of the Court on proceedings
and hearing of evidence in the intellectual property and
international trade cases provided that such provisions shall

not impair the right of defence of an accused in a criminal case.

Such Rules shall come into force after their publication in

the Government Gazette.
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Section 31. The intellectual property and international
trade court may call any knowledgeable persons or experts to
appear and give opinions for its consideration. The court shall
notify all parties of such calling and shall not debar the parties
from requesting the court to call their knowledgeable persons or
experts to give opinions on their behalf in order to give
contradictory or additional opinion to the opinions of such

knowledgeable persons or experts.

Section 32. The knowledgeable persons or experts
whom the intellectual property and international trade court has
called to appear and give opinions shall be entitled to
allowance, transportation and accommodation expenses in
accordance with the Regulations prescribed by the Ministry of

Justice.

Section 33. In a civil case, a party may appoint any
person who domiciles in the jurisdiction of the intellectual
property and international trade court to receive pleadings or
documents on its behalf, by submitting a Request to the
competent court. After the approval of the court, such pleadings

or documents may be served on the appointed person.

If any party has no domicile or place of business in the
jurisdiction of the intellectual property and international trade
court before which the case is pending, the court may, for the
sake of convenience, order that party to appoint a person who
domiciles in its jurisdiction to receive pleadings or documents
on that party’s behalf within the prescribed period.

If the concerned party fails to comply with the court
order issued under paragraph two, the service of pleadings and
documents may be conducted by posting the same at the court
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before which the case is pending or by notifying the parties
concerned to collect the same from the court in lieu of service
by other means. Pleadings or documents served by such means
shall be effective after fifteen days have elapsed from the
posting date.

Service of pleadings or documents to the appointed
person may be conducted in the same manner as service to the
parties or conducted by such other means provided in the Civil
Procedural Code. Service of pleadings or documents to the
person appointed as aforesaid shall be effective after seven
days have elapsed after the posting date or fifteen days have

elapsed after the date of service by other means.

Section 34. In a civil case, when the intellectual property
and international trade court has notified a party of the hearing
date and such party does not appear in court on the scheduled
date, it shall be the duty of such party to inquire the court
about the next hearing date. Otherwise, that party shall be
deemed to have noted the same.

Section 35. In a criminal charge where a single act
violates several offences and one of offences falls within the
jurisdiction of the intellectual property and international trade
court, the court shall also accept other offences for adjudication.

Section 36. In a criminal case where several related
offences are filed in the same charge, and some of the offences
are not within the jurisdiction of the intellectual property and
international trade court, the court may accept' all offences for
adjudication or reject any one or more of the offences which
falls outside its jurisdiction so that the prosecutor may file a

new charge with the competent court. In reaching its decision,

Notification of

hearing dates

Single act, seve
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the court shall regard convenience and fairness as its prime

consideration.

Section 37. The intellectual property and international
trade court may, where necessary and in the interest of justice,
shorten or extend the period of time prescribed in this Act or
fixed by it, when it thinks fit or upon application of any party
concerned.

CHAPTER 4
APPEAL

Section 38. Subject to the provisions of this Act, the
Civil Procedural Code or the Criminal Procedural Code, an
appeal against any judgment or order of the intellectual
property and international trade court shall be submitted to the
Supreme Court within one month from the date of its
pronouncement.

Section 39. In a criminal case where the maximum
penalty prescribed by law does not exceed three years
imprisonment or sixty thousand baht fine or both, no appeal
shall lie against any judgment of the intellectual property and
international trade court in question of fact, except in the
following cases where the accused may appeal against the

judgment even with respect to the question of fact:

(1) The accused is sentenced to
imprisonment or is detained in lieu of

imprisonment;
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(2) The accused is sentenced to
imprisonment, but the imprisonment is

suspended;

(3) The court convicts the accused, but

suspends the sentence;

(4) The accused is fined for more than
five thousand baht.

Section 40. In a case where appeal is not allowed
under Section 39, if a judge who sat in the case or affixed his
signature in the judgment or gave a dissenting opinion, certifies
that there is reason to appeal or in a case where the prosecutor
exercises the right to appeal, and the Attorney General or the
prosecutor delegated by the Attorney General certifies in the
appeal that there is reason to appeal, that appeal shall be

accepted.

Section 41. In a civil case where the value of the asset
or the amount in dispute on appeal does not exceed two
hundred thousand baht or does not exceed the amount
prescribed in the Royal Decree, no party shall appeal against a
judgment of an intellectual property and international trade
court with respect to the question of fact unless the judge who
sat in the case has made a dissenting opinion or has certified
that there is reason to appeal. In the absence of such
dissenting opinion or certification, there may be written
approval of the Chief Justice of the Central Intellectual Property
and International Trade Court or the Chief Justice of a regional
intellectual property and international trade court as the case

may be.
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Section 42. In requesting a judge who sat in the case to
certify that there is reason to appeal or in requesting the
the Central Intellectual
Property and International Trade Court or the Chief Justice of a

permission of the Chief Justice of

regional intellectual property and international trade court, the
appellant shall file a Motion with any of the judges who sat in
the case or the Chief Justice, as the case may be, together with
the appeal to the intellectual property and international trade
court. After receipt of the Motion, the court shall forward the
Motion and the dossier of the case to the judge or the Chief

Justice concerned.

Section 43. The President of the Supreme Court shall
set up an Intellectual Property and International Trade Section
in the Supreme Court for the adjudication of intellectual
property and international trade cases that may be appealed to
the Supreme Court. In this regard, a judgment or an order

shall be given promptly.

Section 44. In the case where the intellectual property
and international trade court has accepted an appeal for
submission to the Supreme Court, and the Supreme Court holds
that such appeal is prohibited by law, the Supreme Court shall
dismiss the appeal. On the other hand, if the Supreme Court
deems it appropriate, for reason of fairness, to rectify the same,
the Supreme Court may accept and consider the appeal that is
prohibited by law.

Section 45. The provisions of this Act and of the Civil
Procedural Code or the Criminal Procedural Code governing
the proceedings of cases in the Court of Appeal and the
Supreme Court shall apply mutatis mutandis to the proceedings

Procedure for
requesting the
certification to

appeal

Intellectual
Property and
International Trade
Section in the
Supreme Court

Power to
entertain a
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of intellectual property and international trade cases in the

Supreme Court.

TRANSITIONAL PROVISIONS

Section 46. Cases within the jurisdiction of the
intellectual property and international trade court which are
pending in a court of first instance on the inauguration date of
the intellectual property and international trade court to be
established in accordance with Section 5, shall be determined
and disposed of by the said court of first instance and shall not
be deemed intellectual property and international trade cases
under this Act. However, if all parties agree, within 180 days
from the inauguration date of the Central Intellectual Property
and International Trade Court, to request that their case be
transferred to the intellectual property and international trade
court that has jurisdiction over the case, such court shall

accept the case for adjudication.

Section 47. During the period when a regional
intellectual property and international trade court has not been
opened, the Central Intellectual Property and International
Trade Court shall have jurisdiction in the locality. In a civil
case, the plaintiff may file a plaint with the provincial court
where the defendant is domiciled or with the provincial court
where the cause of action occurred. In a criminal case, the
prosecutor may file a charge with the provincial court where
the offence was committed or was alleged or believed to be
committed, or where the accused is domiciled or arrested or
the accused. The
provincial court shall then notify the Central Intellectual

Property and International Trade Court of the matter. After the

where the inquiry official has interrogated
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Central Intellectual Property and International Trade Court has
accepted the case for adjudication it may conduct the
preliminary examination, the hearing and give judgment at the
relevant provincial court or at the Central Intellectual Property
and International Trade Court, as it may think fit.

Where necessary, the Central Intellectual Property and
International Trade Court may request the provincial court
where the plaintiff or the prosecutor has filed the plaint or the
charge or any other provincial court to conduct any proceedings
which does not amount to giving a ruling on the issue in
dispute. In this event, the provincial court shall apply the
procedure of intellectual property and international trade cases

under Chapter 3 to the proceedings in such case.

The provincial court where the prosecution has been
instituted or such other provincial court as is referred to in
paragraph two shall be empowered to issue a warrant of
detention or grant provisional release of the alleged offender or
the accused.

Countersigned
Banharn Silapa-acha
Prime Minister
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(Translation)

Rules for Intellectual Property and

International Trade Cases

B.E. 2540 (1997)
4+

By virtue of section 30 of the Act for the Establishment of and
Procedure for Intellectual Property and International Trade Court B.E. 2539
(1996), the Chief Justice of the Central Intellectual Property and International
Trade Court with the approval of the President of the Supreme Court, issues
Rules for the proceedings and hearings of evidence applicable in the
intellectual property and international trade courts and other courts which are
empowered to conduct proceedings on behalf of the intellectual property and
international trade courts, as follows:

Rule 1. These Rules shall be called “Rules for Intellectual Froperty
and International Trade Cases B.E. 2540 (1997).”

Rule 2. These Rules shall come into force from the date following their

publication in the Government Gazette.
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TITLE I
CIVIL CASES
Chapter 1

General Provisions

Rectification of Irregular or Erroneous Proceedings

Rule 3. In order to ensure convenience, expediency and fairness of the
proceedings, the Court may order the party who conducted an irregular or
erroneous proceeding to rectify the same within the period and upon the
conditions the Court deems appropriate, unless the irregular or erroneous
proceeding was conducted willfully or neglectfully and caused disadvantage
to the other party.

Proceedings According to Agreed Terms

Rule 4. The parties may agree to file a motion with the Court asking it
to conduct proceedings in accordance with their agreement. The Court may
grant the motion if it deems appropriate so as to ensure convenience,
expediency and fairness of the proceedings, unless the agreed proceedings are

unlawful or contrary to public order or good moral.
Communication between Courts

Rule 5. In order to ensure convenience, expediency and fairness of the
proceedings, communication between the intellectual property and
international trade court and another court may, in accordance with the rules
and methods set forth by the Court, be conveyed via facsimile, electronic
mediums or other means of information technology medium, in substitute for,
or in conjunction with, delivery by express mail, taking into account the
necessity, urgency and suitability to the nature of the matter to be
communicated, as well as the amount and type of documents or materials

involved.
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Chapter 2
Proceedings

Plaint

Rule 6. A plaint being capable of showing nature of the plaintiff's
claims, foundations of the claims and remedies sought shall be deemed to

satisfy the requirements of the law.

If the defendant states as his defence that he is unable to comprehend
any part of the plaint, the Court may order the plaintiff to rectify the plaint

by clarifying the relevant part. The defendant shall thereby be entitled to
amend the relevant part of his or her answer.

The provision provided in paragraph two shall apply to answer to
counter-claims mutatis mutandis.

Annex to Plaint or Answer

Rule 7. In case where a party refers, in his plaint or answer, to a
document which he intends to adduce as evidence in the main issues of the
case and the document is in his possession, such party shall attach a copy of
that document to the plaint or answer. The Court may, however, permit a
copy of the document be submitted at a later stage, if there is a reasonable
cause or the Court is of the opinion that the copy of the document cannot be

attached to the plaint or answer for other reasons.

Such copy of the document may be produced in the form of any
material in which the information is stored or which conveys meanings by
any means other than in writing or in print. Submission of such material shall

be made in accordance with the rules and methods set forth by the Court.
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Filing of Pleading with Provincial Court

Rule 8. During the period when a regional intellectual property and
international trade court has not been opened in any locality, when a plaintiff
files a plaint with the provincial court under section 47 of the Act for the
Establishment of and Procedure for Intellectual Property and International
Trade Court B.E. 2539 (1996), the plaintiff shall also provide the provincial
court with a copy of the plaint. The provincial court shall thereafter forward
the original plaint to the Central Intellectual Property and International Trade
Court without delay for the latter’s order. The Court shall then notify the
provincial court of such order and send a writ of summons for the defendant

to give his answer, if any, to the provincial court without delay.

Rule 9. The provincial court shall notify the plaintiff of the order it
receives from the Central Intellectual Property and International Trade Court
without delay. In the case where the Central Intellectual Property and
International Trade Court issues an order accepting the plaint, the plaintiff
shall request, within seven days from the receipt of such order, an officer of
the provincial court to serve the writ of summons and a copy of the plaint on
the defendant.

The defendant shall file his answer and a copy thereof with the
provincial court within fifteen days after the service of the writ of summons
and the copy of the plaint on him. The provincial court shall, without delay,
forward the original answer together with the report for the service of the
writ of summons and a copy of the plaint to the Central Intellectual Property
and International Trade Court for the latter’s order. If the defendant fails to
file the answer, the provincial court shall, without delay after the period
prescribed for filing the answer has elapsed, notify the Central Intellectual
Property and International Trade Court of such failure as well as dispatch the
service report to the Court for its order declaring the defendant to be in
default of answer under Rule 11.
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When the Central Intellectual Property and International Trade Court
issues an order under paragraph two, the matter shall be quickly referred to
the Chief Justice of the Court for his decision as to the appropriate time, date
and court for trial and adjudication of the case. The Central Intellectual
Property and International Trade Court shall then notify the provincial court
to inform the parties of the said time, date and court without delay.

Rule 10. If the defendant makes a counterclaim in his answer, Rules 8

and 9 shall apply to the counterclaim and the answer to counterclaim mutatis
mutandis.

Default of Answer

Rule 11. If the defendant or the plaintiff fails to file an answer or an
answer to counterclaim within the prescribed period, the Central Intellectual
Property and International Trade Court shall promptly issue an order

declaring the defendant or the plaintiff, as the case may be, to be in default of
answer.

Provisional Measures of Protection Prior to Instituting an Action

Rule 12. An application for the Court order under section 65 of the
Copyright Act B.E. 2537 (1994), section 77 bis of the Patent Act B.E. 2522
(1979), section 116 of the Trademark Act B.E. 2534 (1991) or other intellectual
property legislation, shall state the facts giving rise to the cause of action in
the case and the reasons sufficient for the Court to believe that it is
appropriate to grant such order. The application shall also include a statement
confirming the facts giving rise to the application, of a person who witnessed

the cause of action, in order to substantiate the cause of action.

Rule 13. In considering the application under Rule 12, the Court shall

grant the application if it satisfies that:
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(1) There is reasonable ground for the application and the filing of the
application, as well as sufficient reasons for the Court to grant such

application, and

(2) The nature of the damage incurred by the person filing the
application is such that the damage cannot be restituted by monetary
measures or any other form of indemnity, or the prospective defendant is not
in a position to compensate the applicant for his damage, or it might be

difficult to enforce the judgment against the prospective defendant afterwards.

In considering the application, the Court shall take into account the
balance of the extent of damage that might be incurred by both parties.

If the Court issues an order dismissing the application, such order shall
be final.

Rule 14. In case where the Court grants the application under Rule 13,
the Court shall notify the prospective defendant of the order without delay.

The order under paragraph one shall immediately bind the prospective
defendant even though the prospective defendant has not been notified of the

order.

Rule 15. In case where the Court grants the application under Rule
13, taking into account any damage that the prospective defendant might
incur, the Court shall order the person filing the application to provide
security for such damage in the amount, within the period and under the

conditions, the Court deems appropriate .

Rule 16. In case where the Court grants the application under Rule
13, the prospective defendant may file an application requesting the Court to
repeal or modify the provisional measures of protection. The order of the
Court repealing or modifying the measures shall be final.
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In the case specified in paragraph one, the prospective defendant may
make a request in the application to repeal or modify the provisional
measures, or file with the Court, within thirty days from the date on which
the Court issues an order repealing or modifying the measures, a request for
the Court order directing the person requesting for such measures to
compensate him for his damage. If the Court finds, after making an enquiry,
that the order granting provisional measures of protection which has been
repealed or modified was granted due to the Court’s misunderstanding that
there is ground for taking an action against the prospective defendant or
sufficient reason to grant such provisional measures and the
misunderstanding is caused by the fault or negligence of the person
requesting for the measures, the Court may order him to compensate the
prospective defendant in the amount the Court deems appropriate. If the
person requesting for the measures fails to comply with such Court order, the

Court may enforce such order as if he is a judgment debtor.

Rule 17. In case where the Court grants the application under Rule 13
but the person requesting for the provisional measures fails to institute an
action relating to the application within fifteen days from the date on which
the application was granted or within the period prescribed by the Court, the

provisional measures shall lapse at the expiration of the aforesaid period.

In the case specified in paragraph one, the prospective defendant may
file with the Court, within thirty days from the date on which the provisional
measures is deemed to lapse, a request for the Court order directing the
person requesting for such measures to compensate him for his damage. The
Court may order the compensation be paid in the amount it deems
appropriate. If the person requesting for the measures fails to comply with

such order, the Court may enforce such order as if he is a judgment debtor.

Rule 18. In case where the Court grants the application under Rule 13
and an action is instituted in relation to the application within fifteen days
from the date on which the application was granted or within the period
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prescribed by the Court, the provisional measures so granted or modified
under Rule 16 paragraph one shall continue to be in force, unless the Court
issues an order repealing or modifying the measures according to a request of
the defendant. In this case, sections 260, 261 and 263 of the Civil Procedure
Code shall apply mutatis mutandis.

Rule 19. The provisions on in camera proceedings and prohibition of
publication under Rule 24 and hearing conducted via video conferencing
facility under Rule 32 shall apply to the proceedings under Rules 13 and 15 to

18 mutatis mutandis.
Application for Taking of Evidence in Advance

Rule 20. A petition or motion for a court order directing the evidence
to be taken at once under section 28 of the Act for the Establishment of and
Procedure for the Intellectual Property and International Trade Court B.E.
2539 (1996) shall state the facts showing the necessity for taking of evidence at
once. If an action has not yet been instituted, the facts showing grounds on
which the petitioner may take an action or an action may be taken against the

petitioner shall also be stated.

In case of emergency under section 29 of the Act, the motion shall state
the facts showing the emergency situation which, if the other party or the
third party involved is to be notified beforehand, such evidence will be
damaged, lost, destroyed or, due to some other reasons, difficult to be

adduced at a later stage.

Rule 21. In case where the Court grants an order for attachment or
seizure of documents or materials to be adduced as evidence in emergency
situation under Rule 20 paragraph two, the Court may order the petitioner to
provide security for any damage that might be incurred, in the amount,

within the period and under any condition the Court deems appropriate.
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Rule 22. The provisions on in camera proceedings and prohibition of
publication under Rule 24 and hearing conducted via video conference under

Rule 32 shall apply to the proceedings under Rules 20 and 21 mutatis
mutandis.

Documents Done in Foreign Language

Rule 23. If the whole document submitted to the Court is done in
English and the parties agree that all or any part of such document needs not
be translated into Thai, the Court may permit the parties to submit such
document as evidence in the case without translation if it is of the opinion

that such document is not an evidence on the main issues of the case.

In camera Proceedings and Prohibition of Publication

Rule 24. In the appropriate case or for the protection of intellectual
property rights or the prevention of damage that might be incurred to
international business of a party, if a party requests, or if the Court deems
inappropriate to disclose in whole or any part of the facts or circumstances in

the case, the Court may issue the following orders:

(1) Forbidding the public from attending in whole or in any part of the
hearing, and holding the hearing in camera, or

(2) Forbidding the publication of such facts or circumstances.

Irrespective of whether the Court has issued such order, the order or
judgment of the Court adjudicating the case shall be read in open court, and
the publication, either in whole or in part, of the order or judgment or an

impartial and accurate summary thereof shall not be deemed unlawful.
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Memorandum of Testimony

Rule 25. The Court may assign a court officer to record the testimony
of a witness and read out the memorandum of testimony to the witness on its
behalf.

Rule 26. In addition to a memorandum of testimony which shall be
read to and signed by the witness before included in the dossier of the case,
the Court may order that the testimony of the witness be recorded by audio

or video recording device.

Chapter 3

Evidence

Pre-Trial Conference

Rule 27. Subject to the provisions of section 183 and 183 bis of the
Civil Procedure Code, before taking of evidence, the Court may call all parties
to appear in the Court in order to set up measures for the proceedings, such

as:

(1) Mediating or arbitrating;
(2) Fixing the period of time for the whole proceedings;

(3) Fixing date, time, methods and steps for necessary proceedings,
such as number and detail of witnesses who will testify in court, depositions
to be submitted in lieu of oral testimony, or expert witnesses, documentary
evidence and any other evidence that a party intends to request the Court for
an order directing the other party or a third party to produce, and taking of
evidence out of the Court or the commission of another court to take evidence

etc;
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(4)Fixing detail and period of time for technical or scientific experiment
proving some facts in the case;

(5) Determining a knowledgeable person or an expert under section 31
of the Act for the Establishment of and Procedure for the Intellectual Property
and International Trade Court B.E. 2539 (1996).

Refreshing Memory of Witness

Rule 28. Subject to the provisions of section 113 of the Civil Procedure
Code, when a witness has to testify as to any detail of a fact in a case which
he cannot recall, the witness may, with the permission of the Court, refer to

his aide memoir in giving such testimony.

After the witness has testified, the other party may request the Court to
inspect the aide memoir of the witness. If the Court deems appropriate, it

may keep that aide memoir in the dossier of the case.
Submission of Deposition in Hearing of Witness

Rule 29. In case where one party or both parties make a request and
the Court deems appropriate in the interest of justice, the Court may permit a
party to submit a deposition of a witness, confirming facts or opinions of the
witness, in lieu of examination-in-chief, in whole or in part, of the witness in
Court.

The party intending to submit a deposition in lieu of examination-in-
chief under paragraph one shall file, with the Court, a request specifying the
intention and the reason therefor prior to the hearing date of such witness.
The Court shall then determine the period of time for the party to submit the
deposition to the Court and send a copy thereof to the other party. Once a
deposition has been submitted to the Court, the party so submitting may not
withdraw the deposition and such deposition shall be deemed an evidence in

the case.
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The deponent shall appear in court to be cross-examined and re-
examined by the parties. If the deponent fails to appear in court, the Court
shall refuse to admit his deposition as evidence in the case, provided,
however, that, if the Court deems appropriate in the interest of justice, the

Court may admit the deposition as evidence corroborating other evidence.

In case where the parties agree that the deponent needs not appear in
court, or the other party waives his right to cross-examine the deponent, the

Court shall admit the deposition as an evidence in the case.

Rule 30. A deposition under Rule 29 shall contain the following

particulars:

(1) Name of the Court and the case number;

(2) Date, month, year in which, and the place where, the deposition

was made;
(3) Name and family name of the parties;

(4) The deponent’s name, family name, age, address, occupation and

relationship with the parties;
(5) Description of facts and/or opinions of the deponent;

(6) Signature of the deponent.

A deposition submitted to the Court may not be amended unless the
amendment is made to the particulars in (1) to (3) or to rectify insignificant

error or irregularity.
Deposition in lieu of Hearing of Witness Residing in Foreign Country

Rule 31. In case where one party or both parties request and the Court

deems appropriate in the interest of justice, the Court may permit the
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submission of a deposition of a deponent residing in a foreign country to
confirm certain facts or opinions in lieu of bringing the deponent to testify, in
whole or in part, in the Court. The deposition shall be in compliance with

Rule 30 hereabove or the law of the country where it was made.
Hearing by Means of Video Conference

Rule 32. In case where one party or both parties make a request and
the Court deems appropriate in the interest of justice, the Court may permit
the hearing of a witness being outside the Court be conducted by means of
video conference. In such case, the party adducing the witness shall bear the
costs thereof. Such costs shall not be deemed a cost under section 161 of the
Civil Procedure Code for which the Court may order the other party to

reimburse.

The hearing conducted under paragraph one shall be deemed

proceedings conducted in the Court’s room.
Admission of Computer Record

Rule 33. The Court may admit data recorded in, or processed by, a

computer as evidence in a case, if

(1) the data recording or processing was done in the ordinary course

of business of the user of the computer, and

(2) the data recording or processing is resulted from proper operation
of the computer according to its due procedure and, even though the
computer is out of order, the accuracy of the data contained therein will not
be affected.

The use of computer in ordinary course of business as stated in (1) and

the accuracy of the data recording or processing as stated in (2) shall be



affirmed by the person involving in the recording or processing, or the person

recording or processing the data.

Rule 34. The party intending to adduce any computer record as
evidence shall specify such record in the list of witnesses and evidence in
accordance with section 88 of the Civil Procedure Code, and shall file with the
Court a statement specifying the intention together with the affirmation
required by Rule 33 paragraph two and sufficient copies of materials

containing the record for other parties to obtain from court officers, unless

(1) the medium keeping the record is in possession of the other party
or of a third party; the party intending to adduce such evidence shall file a
request for the Court permission not to submit the affirmation required by
Rule 33 paragraph two and copies of materials containing the record, and for
the Court order directing the possessor of the medium to produce the record;
the requesting party is, however, under the duty to bring such medium to the

Court on a hearing date or on any other date as the Court deems appropriate;

(2) the production of copies of the medium keeping the record will
delay court proceedings or will cause damage to the party intending to
adduce such record, or there is sufficient reason showing that the party is
unable to submit the copies to the Court within the prescribed period; in
these cases, the party may file a request for the Court permission not to
submit the copies and to submit such medium to the Court on the hearing

date or on any other day as the Court deems appropriate.

If the party intending to adduce such computer record cannot submit
the medium to the Court within the period of time prescribed in paragraph
one, the Court, taking into consideration the nature of the record to be
examined, may order an examination of the record be conducted at the time

and place, and under any condition, the Court deems appropriate.
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If the party intending to adduce such computer record fails to comply
with the provisions of paragraph one or two, the record is inadmissible as
evidence in the case. However, if the Court deems appropriate in the interest

of justice, it may admit the record as evidence corroborating other evidence.

Rule 35. The party against whom the computer record is adduced may
file a statement with the Court opposing the admission of such record on the
ground that it does not satisfy the requirements under Rule 33, or the
medium containing the record is falsified, or the copies of the record is
entirely or partially inaccurate. The party must file the statement before the
other party completes the adduction of such computer record, unless the
party can show to the satisfaction of the Court that the party does not know
the cause for opposing the record before the time. In the latter case, the party
may file a request for the Court permission to oppose the admission of the
record, the medium or the copies at any time before the judgment is
rendered. If the Court finds that the party unable to oppose before the
completion of adduction of the record and the ground raised in the request is
reasonable, the Court shall grant such request. In this case, section 126 of the
Civil Procedure Code shall apply mutatis mutandis.

If the party intending to oppose the adduction of a computer record
fails to do so prior to the completion of the adduction or the Court does not
permit the opposition be done at a later stage, the party may no longer
oppose the admission of such computer record as evidence in the case.
However, if the Court deems appropriate in the interest of justice, the Court
may make an enquiry into, and decide upon, the conditions for admission of
the computer record set forth in Rule 33 or the authentication or accuracy of

the medium containing the record or the copies thereof.

Rule 36. The provisions under Rules 33 to 35 shall apply mutatis
mutandis to the admissibility of any data recorded in or taken from
microfilms, electronic medium or any other means of information technology

medium.
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Admission of Hearsay Evidence

Rule 37. The Court may admit hearsay evidence as evidence

corroborating other evidence in a case, if the Court is of the opinion that:

(1) Given the nature, characteristic, source of the evidence and other
circumstantial facts surrounding it, the evidence has probative value in

proving some facts in the case; or

(2) There is a cause preventing the person directly seeing or hearing
the matters to be adduced or having first-hand knowledge of such matter
from testifying in the Court and it is appropriate in the interest of justice to

admit such hearsay evidence.

An informed statement which a witness testifies to in court or is
recorded in a document or material adduced as evidence in court shall be
deemed hearsay evidence if it is proffered to prove the truth of the matter

asserted.
Considering and Weighing of Evidence

Rule 38. In considering whether the deposition of a person who does
not appear in court under Rule 29 paragraph three or four, the deposition
submitted under Rule 31 or the hearsay evidence proffered under Rule 37 has
a probative value and, if so, to what extent, the Court shall do so with due
care, taking into account the nature, characteristic and source of the

deposition or hearsay evidence.
Additional Taking of Evidence

Rule 39. If the Court deems necessary in the interest of justice for
additional evidence relating to any issue in a case, including documents or

materials possessed or under the care of a party, the Court shall, on its own
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motion, continue with the taking of evidence, including calling any witness
already adduced to testify again.

TITLE 1I
CRIMINAL CASES
Chapter 1

General Provisions
Provision of Interpreter

Rule 40. In the proceedings for deferment of a charge, obtaining a
warrant of detention, the preliminary examination in which the accused
makes an appearance or at the trial itself, the Court shall provide an
interpreter or a hand-language interpreter for the suspect or accused who
cannot speak or understand Thai language, or who cannot speak, hear or
communicate, as the case may be. The interpreter appointed by the Court
shall be entitled to a remuneration in accordance with the Ministerial
Regulation on Remuneration for Interpreter and Hand-Language Interpreter
Provided by the Court under the Criminal Procedure Code.

Provisional Release

Rule 41. The suspect or accused shall be entitled to provisional release,

unless there is a necessity to remand him in custody or detain him.
Application of Provisions in Title I to Criminal Cases

Rule 42. Unless otherwise provided in this Title, the provisions for
civil cases in Title I on method of communication between courts under Rule
5, provisional measures of protection prior to instituting an action under
Rules 12 to 19, application for taking of evidence in advance under Rules 20

to 22, documents done in foreign language under Rule 23, in camera
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proceeding and prohibition of publication under Rule 24, memoranda of
testimony of witnesses under Rules 25 and 26, refreshing memory of a
witness under Rule 28, hearing by means of video conference under Rule 32,
admission of computer record under Rules 33 to 36, admission of hearsay
evidence under Rule 37, considering and weighing of evidence under Rule 38
and additional taking of evidence under Rule 39 shall apply to criminal cases

mutatis mutandis.

Chapter 2

Proceedings

Filing Application for Search Warrant, Deferment of a Charge and
Warrant of Detention with Provincial Court

Rule 43. During the period when the regional intellectual property and
international trad- court has not been established in any locality, when the
inquiry official or the public prosecutor files an application for search warrant,
deferment of a charge or warrant of detention with a provincial court under
sections 47 and 26 of the Act for the Establishment of and Procedure for
Intellectual Property and International Trade Court B.E. 2539 (1996), the
provincial court shall proceed with the matter and issue an order in
accordance with the Criminal Procedure Code, the Act for the Establishment
of and Criminal Procedure for Kwaeng Court B.E. 2499 (1956), or the Act for
the Establishment of and Criminal Procedure for Kwaeng Court B.E. 2499
(1956) as applied by virtue of the Act for the Application of Criminal
Procedure for Kwaeng Court in Provincial Court B.E. 2520 (1977), as the case

may be.
Entry of Charge in Provincial Court
Rule 44. During the period when the regional intellectual property and

international trade court has not been established in any locality, when a
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prosecutor enters a charge with a provincial court under section 47 of the Act
for the Establishment of and Procedure for Inteliectual Property and
International Trade Court B.E. 2539 (1996), the prosecutor shall also provide
the provincial court with a copy of the charge. If the charge conforms to the

requirements of the law, the provincial court shall act as follows:

(1) In the case where a private person is the prosecutor, the provincial
court shall dispatch the original charge to the Central Intellectual Property
and International Trade Court without delay, in order for the Chief Justice of
the Court to determine the date and time on which, and the court in which,
the preliminary examination will be conducted. The Central Intellectual
Property and International Trade Court shall, without delay, notify the
provincial court to inform the prosecutor of the date and time on which, and
the court in which, the preliminary examination will be conducted, and order
the prosecutor to serve the writ of summons and a copy of the charge on the
accused. If the public prosecutor has also instituted a criminal prosecution

with the same charge, (2) shall apply.

(2) In the case entered by the public prosecutor, the provincial court
shall serve on each accused a copy of the charge, read out and explain the
charge to the accused, then ask whether the accused wants to make any
statement in his defence, and dispatch the original charge as well as the
accused's statement in defence, if any, to the Central Intellectual Property and
International Trade Court. The Court shall then order a preliminary
examination be conducted or the charge be accepted for trial. The matter shall
thereafter be referred to the Chief Justice of the Court for his determination
on the appropriate date and time on which, or the court in which, the
preliminary examination or the trial will be conducted. The Central
Intellectual Property and International Trade Court shall, without delay, notify
the provincial court to inform the parties of the date, time and court for
preliminary examination or trial, so that the accused can be brought before
the court on that date.
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In the case specified in (2), if the accused pleads guilty as charged and
it is the case where the court may render judgment without taking evidence,
without prejudice to the accused’s rights to obtain provisional release, the
provincial court and the Central Intellectual Property and International Trade
Court shall utilize to the utmost the methods of communication provided in
Rule 5, so that the judgment can be rendered on the day the accused pleads
guilty, or on the following working day.

Submission of List of Witnesses and Documentary Evidence

Rule 45. In the preliminary examination or trial process, the prosecutor
shall file with the Court, at least seven days prior to the preliminary
examination or the date on which evidence is actually taken, the List of
witnesses and evidence spedfying names and addresses of persons or experts
to be adduced as well as the types and characteristics of the documents or
materials to be adduced or places to be examined by the Court or an expert
witness, as the case may be. The prosecutor shall also provide copies of such
list in the number suffigent for each accused to obtain from the Court.

In the case where the Court conducts an enquiry regarding a request
for the return of a property being an exhibit in a case, the parties involved
shall file with the Court, at least seven days prior to the enquiry date, the list
of witnesses and evidence together with copies thereof in the number
sufficient for all parties concerned to obtain from the Court.

Although the period provided in paragraph one or two has already
elapsed, the Court may permit the prosecutor or any party involved to submit
the list of witnesses and evidence or an additional list, if it deems appropriate

in the interest of justice.

Rule 46. If the prosecutor intends to adduce documents in his
possession as evidence in the case, the prosecutor shall submit to the Court, at
least seven days prior to the preliminary examination or the date on which
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the evidence is actually taken, copies of such documents in the number
sufficient for the accused to obtain from the Court.

In the case where the Court permits the submission of a list of
witnesses and evidence or an additional list under Rule 45 paragraph three,
the prosecutor or other party concerned shall submit the copies of such
documentary evidence together with the list or the additional list, as the case
may be. However, the Court may permit the submission of copies of the
documentary evidence at a later stage under appropriate causes.

Rule 47. Witnesses or evidence not included in the list of witnesses
and evidence in accordance with Rules 45 and 46 are inadmissible, unless the
Court deems, in the interest of justice, necessary to admit such witnesses or
evidence.

Testimony of the Accused

Rule 48. In case where the accused testifies for himself and such
testimony or any part thereof is self-incriminated, the Court may, basing on
the testimony in corroboration with other evidence proffered by the
prosecutor, infer guilt on the accused.

Deposition in lieu of Oral Testimony

Rule 49. If a party files a motion and the Court deems appropriate in
the interest of justice, the Court may permit the submission of a deposition of
a deponent confirming facts or opinions on the issues not directly proving
guilt of the accused in lieu of bringing the deponent to testify; and the
provisions for civil cases in Title I on the submission of a deposition in lieu of
an oral testimony under Rules 29 to 31 shall apply mutatis mutandis.
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Written Opinion of Knowledgeable Person or Expert

Rule 50. A knowledgeable person or an expert whom the Court
requests to give his opinion may submit a written opinion to the Court
without orally testifying about the opinion, unless the Court otherwise orders.

The Court shall send each party a copy of such written opinion. In case
where the knowledgeable person or expert has to testify about his opinion,
the Court shall send each party a copy of such written opinion at least seven

days prior to the testifying date.

TITLE III
FORMS

Rule 51. An appointment of a person to receive pleadings or
documents on behalf of a party under section 33 of the Act for the
Establishment of and Procedure for Intellectual Property and International
Trade Court B.E. 2539 (1996) shall be made in writing in accordance with
form "Sor. Por. Kor. 1" attached herewith.

Rule 52. An invitation to a knowledgeable person or expert whom the
Court requests to give an opinion and a summons for a knowledgeable
person or expert whom a party requests to give an opinion under section 31
of the Act for the Establishment of and Procedure for Intellectual Property
and International Trade Court B.E. 2539 (1996) shall be made in accordance
with forms "Sor. Por. Kor. 2" and "Sor. Por. Kor. 3" attached herewith,

respectively.

Rule 53. In filing or submitting pleadings or other documents, other
than those otherwise provided in these Rules, the Court, court officers, parties

or other persons concerned shall use the forms which have the same format,
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size and contents as those prescribed by the Ministry of Justice, unless the
Chief Justice of the Court otherwise provides.

An.appeal filed under section 38 of the Act for the Establishment of
and Procedure for Intellectual Property and International Trade Court B.E.
2539 (1996) shall be in the Form for Appeal no. (32) and the Annexed to Form
for Appeal no. (33). A reply to an appeal shall be in the Form Reply to an
Appeal no. (34) and the Form Annexed to Reply to an Appeal no. (35).

Given on the 28" day of November B.E. 2540 (1997)
Akrawit Sumawong

Chief Justice of the Central Intellectual Property
and International Trade Court
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Intellectual Property
and International Trade Court : A New Dimension

for IP Rights Enforcement In Thailand

+

Vichai An:yanuntaka.

I. Introduction

The late 1990s witnesses Thailand’s transition from economic success to
economic recession, from the days of hope and glory to a more sober time of
re-thinking, re-planning and perhaps, re-structuring our economic strategies.
In the promotion of international trade and investment, it is essential that one
must create the legal environments to attract one’s trading partners. As far as
the legal aspect is concerned, one must create an atmosphere of fairness, trust
and that legal rights shall be effectively and expeditiously enforced. It is on
the road to economic recovery and to even more economic success, one must
put one’s house in order. In the field of administration of justice, the
establishment of the Central Intellectual Property and International Trade
Court (The IP&IT Court) is a single most important factor for the road to the
more glorified days of international trade and investment and to the recovery

of Thai economy as a whole.

) Deputy Secretary-General, Office of the Judicial Affairs, Ministry of Justice
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II. Establishment of an Intellectual Property and International
Trade Court

The Act for the Establishment of and Procedure for Intellectual Property and
International Trade Court 1996 was passed by the National Assembly and
promulgated in the Government Gazette on the 25th October 1996. Under the
Act, a Royal Decree was later passed to inaugurate the Central Intellectual
Property and International Trade Court on the 1st December 1997. The IP&IT
Court Act was the culmination of a joint effort between the Ministry of Justice
and the Ministry of Commerce in the wake of negotiations between Thailand
and the United States as well as the European countries on trade related
aspects of intellectual property rights. In fact Thailand is exceeding its
obligation under Article 41(5) of the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS Agreement) by establishing the IP & IT
court. Article 41(5) simply states:

It Is understood that this FPart does not create any obligation to put
in place a judicial system for the enforcement of intellectual
property rights distinct from that for the enforcement of law in
general... Nothing in this Part creates any obligation with respect to
the distribution of resources as between enforcement of intellectual

property rights and the enforcement of law in general.

However, the IP & IT Court is established to create a ‘user-friendly’ forum
with specialized expertise to serve commerce and industry. International trade
is added to the jurisdiction of the court for the reason that in a country like
Thailand specialized Bench and Bar in intellectual property and international
trade should be grouped together for easy access and administration. Not

least for want of sufficient workload to warrant a separate court system.
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III. Some Salient Features of the IP&IT Court System

The followings are some of the prominent features in the new court system:

® Liberal use of Rules of the Court to facilitate the efficiency of the
forum. Perhaps this could be seen as a unique ‘common law’
approach to solve a ‘civil law’ problem.

® Exclusive jurisdiction both in civil and criminal matters on the
enforcement of intellectual property rights throughout the country.

® Exclusive jurisdiction on matters concerning international trade e.g.
international sale, carriage, payment, insurance and related juristic
acts.

® Exclusive jurisdiction on the arrest of ship.

® Exclusive jurisdiction on anti-dumping and subsidies.

® Exclusive jurisdiction on the enforcement of arbitral awards in
intellectual property and international trade matters.

® Panel of three judges to constitute a quorum. Two of whom must be
career judges with expertise in IP or IT matters. The third member of
the panel is an associate judge who is a lay person with expertise in IP
or IT. A double guarantee of spedalization.

® Auvailability, for the first time in Thai procedural law, of the ‘Anfon
Piller Order' type of procedure. An English innovation incorporated
in the TRIPS Agreement.

® Possibility of the appointment of expert witness as amicus curize. A
friend of the court.

® Leap-frog procedure where appeals lie directly to the IP & IT
Division of the Supreme Court. An attempt to redress delay.

® Possibility of extending the jurisdiction to other matters by further
amending legislation. At the moment, there has been discussion of
transferring insolvency matters from the court exercising civil
jurisdiction to the IP&IT Court

® However, the protection of juvenile justice takes precedence over the
protection of IP rights. Hence, a juvenile shall be charged in the
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Juvenile and Family Court and not in the IP&IT Court even if in IP
infringement cases.

While establishing a new court is not an easy task, the successful promotion
of it to international commerce and industry is much more challenging and
difficult. One will have to create the right ‘legal environments’ to attract
international commercial litigation. Reputation, integrity, expertise,
convenience, accessibility, expenses, respect and the effective enforcement of
order or judgment of the court are but some of the more important criteria.

IV. Rules of the Court under the IP&IT Regime

It is hoped that, as special expertise develops in this specialized court, more
just and effective measures in IP rights enforcement can be further
incorporated in the Rules of the Court’. Rules of the Court is a common law
technique in creating court procedure. Traditionally, in Thailand which s
basically a civil law country, the amendment to the procedural law is
invariably by way of an amendment Act to the Procedural Code. Under
section 30 of the Act for the Establishment of and Procedure for Intellectual
Property and International Trade Court 1996, a new procedure has been

devised, it reads :

For the purpose to ensure convenience, expediency and fairness of
the proceedings, the Chief Justice of the Central Intellectual
Property and International Trade Court shall be empowered, subject
to the approval of the President of the Supreme Court, to issue
Rules of the Court on proceedings and hearing of evidence in
intellectual property and International trade cases, provided that
such provisions shall not impair the rights of defence of the

accused in a criminal case.

By this means, changes in the procedure of the court will be achieved much
more speedier than in the traditional means of an Act of Parliament. Rules of
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the Court may take a couple of months to be finalized whereas an Act of
Parliament will invariably takes years. The question for concern is how much
of a "blank-cheque” would the legislature be willing to give to the judiciary
of this legislative role. An analogy might be made with the power vested in
the Executive to issue Royal Decrees and Ministerial Regulations. In other
words, what is the scope of the "Rules of the Court” in relation to
principles of procedural law of the ‘public order’ (7' ordre public) type ? Can
this be interpreted as an encroachment on the legislative functions by the
judiciary ? A caveat has been entered under section 30 itself that “such
provisions shall not impair the rights of the accused in a criminal case™.

V. Novelty in Intellectual Property Rights Enforcement : Injunction
V. Police Raid

In Thailand, the conventional method of policing intellectual property rights
against infringers has always been conducting a police raid. The provisions of
TRIPS Agreement, in particular Article 50 equip the judicial authority with

the power to order prompt and effective provisional measures to:

(a) Prevent an infringement of any IP right from occurring and
entering into the channels of commerce. (Preventive Injunction)

(b) Preserve relevant evidence in regard to the alleged infringement.
(Anton Piller Orden

Preventive injunction under Article 50 (1) (a) has been implemented for the
first time in Thailand by section 116 of the Trademarks Act 1991, section 77
bis of the Patent Act (second amendment) 1992 and section 65 of the
Copyright Act 1994. This is seen as a novelty in Thai procedural law because
contrary to the provisions on provisional measures prior to judgment under
the Civil Procedural Code, preventive injunction under the IP legislations can
be requested prior to the filing of a statement of claim or the prosecution.
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However, if one examines carefully into the three relevant sections which give
rise to preventive injunction in intellectual property matters, some flaws can

be detected. On the whole the provisions prescribe:

In case where there is clear evidence that a person commits or Is
committing or is about to commit an act of infringement of
intellectual property rights, the right owner may petition a court to
make an order restraining such person from committing the

infringement.’

The earliest version is that of the Trademark Act 1991. The literal
interpretation of section 116 is ‘a person commits or_is committing’ but the
Patent Act 1992 and the Copyright Act 1994 prescribe ‘a person commits or

Is about to commit’. A notion closer to preventive injunction.

On procedural points, the legislation fails to provide the petitioner and the
court with sufficient "back up" mechanism for the effective application of the

preliminary injunction. Some of the examples are :

® No provisions as to which court to apply.

® No provisions as to the applicability of an ex-parte hearing.

® No provisions as to the speed in which the court is to conduct the
case e.g. in urgent cases.

® No provisions as to security for compensation of damages should
the petitioner's claim fail.

® No provisions for review requested by the defendant.

® No provisions for lapse or revocation of the order after a certain

period.

All the defects described above are detected and taken care of by the
implementation of the Rules of the Intellectual Property and International
Trade Court. '
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Another consideration is that most IP infringement cases in Thailand are
brought by criminal prosecution. Attempts should also be made for the
improvement of police raids as an alternative to injunction. This predicament
may also be true for most jurisdictions in Asean where most infringement
cases are blatant and obvious.

V1. Anton Piller Order under Art. 50 (1) (b) of TRIPS Agreement

Anton Piller Order derives from the celebrated English case of Anton
Piller KG V. Manufacturing Process Ltd. [ 1976] Ch. 55. It derives from the
rule that the court has an inherent jurisdiction to prevent the defendant
frustrating the process of justice by destroying the subject-matter of an action

or documents or other relevant evidence.

This jurisdiction may be invoked on an ex parte application by the plaintiff.
The application is usually made after the plaintiff has issued his writ but
before he has served it on the defendant. When the application is heard the
court sits in camera. The plaintiff must satisfy the court that he has an
extremely strong prima facie case on the merits of his claim, that he is likely
to suffer very serious actual or potential damage from the defendant's actions,
that there is clear evidence that the defendant has incriminating documents or
things in his possession and that there is grave danger that the defendant
will smuggle away or destroy the material before an application infer partes
can be made. If the plaintiff can satisfy these conditions the court will grant
appropriate relief in the form of injunction directed to the defendant, breach
of which will put the defendant in contempt of court.

In addition, the order may include a direction to the defendant that he
permit the plaintiff to enter the defendant's premises, to search for goods or
documents belonging to the plaintiff or which are relevant to his claim, and to
remove, inspect, photograph or make copies of such material according to the

circumstances of the case.
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The defendant may be ordered to disclose to the plaintiff the names and
addresses of his suppliers or customers.

In Thailand, prior to the IP&IT Court regime, there were no provisions
which came close to an Anfon Piller Order. Under sections 254(4), 255(4)Xa)
and 255(4)(b) of the Civil Procedural Code, the plaintiff might move a court
to grant an order arresting and detaining a defendant who wilfully evades a
writ or an order of the court or hides any documents which may be

incriminating to him in the proceedings.

The measure is hardly used and its effectiveness for preserving
evidence is doubtful in the light of a more draconian method of an Anfon
Piller Order.

The language of Article 50 (1) (b) of TRIPS is not clear and certainly one
would doubt, even in the most optimistic mind, that the Article requires a
Member State to create something akin to an Anfon Piller Order in the
English sense. Perhaps somewhere along the line of an Anton Piler Order
with some restrictions on the part of the successful plaintiff might be a
prototype for the Thai IP & IT Court. These considerations include :

® An undertaking by the plaintiff to compensate the defendant in
damages for any loss caused, should the plaintiff's claim fail.

® An undertaking not to use the material or information gained for
any purpose other than the action in which the order is given.

® An officer of the court must be present in enforcing the order.

® The plaintiff is not entitled to use force.

It is a pleasure to report that under section 29 of the IP&IT Court Act and its
ensuing Rules of the Court, a somewhat ‘reformed’ anton piller order along
the line discussed above is preferred by the Drafting Committee of the Rules
of the Court. '
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However, falling short of an Anton Piller Order, the right owner can always

consider the relative effectiveness of a search warrant under the Criminal
Procedural Code.

VIL Rights of Information
Article 47 of the TRIPS Agreement provides that:

Members may provide that judicial authorities shall have the
authority to order the infringer to inform the right holder of the
identity of third persons involved in the production and
distribution of the infringing goods or services and of their
channels of distribution’.

Two observations may be made here:

(1) The word ‘may’ in Article 47 indicates a choice rather than an
obligation on the part of Member States for its implementation.

(2) The right of information enunciated in Article 47, if applies in a
criminal case, may infringe the- rule of privilege against self-
incrimination. A rule acknowledged by Article 243 of the
constitution of Thailand.

In the House of Lords case of Rank Film Distributors V. Video Information
Centre [1981] 2 All ER. 76, the defendants to an action for breach of
copyright successfully sought the discharge of an Anton Piller Order which
ordered them to disclose the names and addresses of their suppliers and
customers for illicit copies of the Plaintiffs' films, on the ground that this
would tend to expose them to proceedings for a criminal offence. The House
of Lords held that the privilege against self-incrimination is capable of being

invoked in such a case.
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Rank Film was a 1981 House of Lords decision. In the same year, the
Parliament in England enacted the Supreme Court Act 1981 and in section 72
the Act reverses the effect of Rank Film and restores the full effectiveness of
Anton Piller Order by taking away the privilege against self-incrimination in

proceedings for infringement of intellectual property rights.

An fine example of how powerful and effective the lobbyists on the part of

the IP rights owners are.

VIII. Damages

Under section 64 of the Copyright Act 1994, the court may order appropriate
damages for the right owner by taking into consideration the gravity of the
damage including loss of benefit and necessary expenses in enforcing his

right.

This is an improved version from the former Copyright Act of 1978
which simply stated that a fine shall not preclude the right of the right owner
from seeking civil compensation for the amount in excess of the fine which is

received by the right owner.

Some comments may be levied on the new section 64 :

® Section 64 satisfies the test under Article 45(1) but not 45(2) of the
TRIPS Agreement..

" TRIPS Agreement Article 45

1. The judicial authorities shall have the authority to order the infringer to pay the right
holder damages adequate to compensate for the injury the right holder has suffered
because of an infringement of that person’s intellectual property right by an infringer
who knowingly, or with reasonable grounds to know, engaged in infringing activity.

2. The judicial authorities shall also have the authority to order the infringer to pay the
right holder expenses, which may include appropriate attorney’s fees. In appropriate
cases, Members may authorize the judicial authorities to order recovery of profits and/or
payment of pre-established damages even where the Infringer did not knowingly, or
with reasonable grounds to know, engage in infringing activity.
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® Under section 64 of the Copyright Act 1994, it is suggested that the
test for damages in a civil action is one of Yoresee or could have
foreseen’ the consequences of the damage. Thus, it is more akin to
the wordings of %nowingly or with reasonable grounds to know’
under Article 45(1) than the negative element under Article 45(2).

® Article 45(2) may be of a higher standard than Article 45(1), but the
word ‘may”’ in Article 45(2) denotes a choice for the Member States
rather than an obligation.

® Article 45(2) also demands the payment by the infringer of
expenses including appropriate attorney's fees. Section 64
speaks of ‘necessary’ expenses in enforcing the right. Attorney's
fees may be necessary for the enforcement of the right but only
appropriate attorney's fees not excessive attorney's fees. One would
have to use the objective standard in the country of the forum to

determine what the appropriate attorney fees’ are.

IX. Conclusion

One concept that may describe conventional wisdom in contemporary Thai
society is perhaps globalization. In 1995 the Criminal Court of Thailand
extradited a Thai national to face criminal charges in the United States for
infringement of drug related offences allegedly committed in America. One of
the reasons given by the court was that the Extradition Treaty between the
United States and Thailand must be respected and given effect in view of
different opinion and practice in other civil law countries, particularly on the
Continental Europe. The decision was later affirmed by the Court of Appeal,
the final forum on the matter. It was widely acclaimed internationally as a
liberal interpretation of the extradition treaty from a civil law country. The
then President of the Thai Supreme Court was conferred with an Honorary
Doctorate in Law from a prestigious American Law School of which the
decision was a high-light in his inaugural speech. The creation of the
Intellectual Property and International Trade Court to foster a fair, speedy,
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friendly and equitable atmosphere for settlement of trade disputes and
effective enforcement of intellectual property rights is in the same direction of
globalization. It is on the road to create an atmosphere of trustworthiness and
an investment friendly market. This is competitiveness and eventual economic

success itself.
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GATS : Its Impact on the Legal Profession
and Legal Education - A Thai Perspective*

+

-a

Suthiphon Thaveechaiyagarn

Introduction

The successful conclusion of the Uruguay Round has resulted the
establishment of the World Trade Organization (WTO). The Agreement
Establishing the World Trade Organization (the WTO Agreement) is a
package of over thirty agreements, understandings and declarations. These
agreements include national binding commitments to reduce or eliminate
specific tariffs and non-tariff barriers to merchandise trade, a thorough reform
of trade rules, and the extension of the world trading system to cover new
issues such as trade in services and intellectual property. Under the WTO
regime, trade in services is governed by the General Agreement on Trade in
Services (GATS), a completely new set of disciplines, which aims to liberalize
trade in services. Attempt to liberalize trade in services, however, does not
exist only at the global level. ASEAN has already drafted the ASEAN

" This article was adapted from the author's paper prepared for the ASEAN Law Association
Conference, 6-10 December 1995, Kuala Lumpur, Malaysia. The article represents the
author's personal view and not those of the Ministry of Justice or the Royal Thai
Government.

N Judge, the Secretary of the Central Intellectual Property and International Trade Court.

' See the WTO Agreement, Article II : 2.
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Framework Agreement on Services” to supplement GATS and will soon work
to strengthen existing cooperation in services and enhance trade in services

through the implementation of the Agreement.

GATS consists of three elements: (i) the framework agreement
containing basic obligations of all Member Parties; (ii) national schedules of
commitments which will be the subject of a continuing process of
liberalization; and (iii) a number of annexes addressing the special situations
of individual services sectors. GATS defines “sector” of a service as one or
more. Or all, subsections of that services. With reference to a specific
commitment or, otherwise, the whole of that service sector, including all of its
subsectors.” “Services” under the scope of GATS include any service in any
sector except services supplied in the exercise of governmental authority.‘
Thus, they also cover non-governmental services of legal profession and legal

education, which will be the subject of our study.

As a Member of WTO, Thailand has adopted GATS, a part of the WTO
Agreement. Thailand has submitted and is now bound by a schedule of
specific commitments (Schedule) which cover 95 activities and 10 major
sectors of services.” This Sehedule sets Thailand’s commitments on market

access and national treatment on identified services which include professional

The ASEAN Framework Agreement on Services was signed by ASEAN leaders during the
1995 ASEAN Summit in Thailand. The objectives of the Agreement is to, among ASEAN
Members, enhance cooperation in services, eliminate substantially restrictions to trade in
services and liberalize trade in services beyond the scope of liberalization under GATS. The
Agreement requires that ASEAN Members enter into negotiations for specific commitments
on services sectors beyond those under GATS.

GATS, Article XXV III (e). Each service sector is constituted by a number of different
subsectors, marked by a high degree of heterogeneity. Each subsector is characterized by a
specific set of problems and calls for a specific set of strategies for development. B.L.Das,
Introduction in Trade in Services : Sectoral Issues, U.N. Doc UNCTAD/ITP/26 at xxi - xxii
(1989). |

* GATS, Article 1: 3 (b).

® Gee %iailand - Schedule of Specific Commitments, U.N. Doc, GATS/SC/85 (1994).
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services and their activities-legal services.” The scope of legal services of the
Thai Schedule is very broad and covers all kinds of legal advisory and

representation services together with drafting services of legal documentation.”

This article will study impacts of GATS on legal profession and legal
education from a Thai perspective. Emphasis will be on how GATS has
impacts on current problems of the legal profession and legal education in
Thailand. Impacts on other issues such as balance of payments and regional
cooperation will also be discussed. The article is organized in three major
sections following this introduction. Section 1 examines current problems of
the legal profession and legal education in Thailand. Section II discusses the
relevant GATS provision and obligations of Thailand under GATS. Finally,
Section IIl draws the relationship between the first two sections to find out
what impacts GATS will have on the legal profession and legal education in
Thailand.

I. Current Problems of Legal Profession and Legal Education in
Thailand

Thailand’s economy has been growing very fast since 1987." Thailand
has a tremendously increased volume of trade activity with foreign partners,
especially those from the developed countries.” Trade with other ASEAN

countries has also increased significantly. For example, Thailand has a large

¢ “Legal services” are classified as an activity within the “Professional Services” subsector. The
latter is under the “Business Services” sector. Education Services are classified as a sector.
See Services Sectoral Classification List. U.N. Doc. MTN. GAS/W /120 (1991).

" See The United Nations Statistical Office, The (1991) Central Product Classification, CPC
86111, 86119, 86120, 86130, 86190, at 24142

® For reviews of Thailand's booming economy, see The Economist, Oct. 31, 1987, at 50; Asian
Business, June, 1988, at 72-75, Asian Business, Mar. 1989, at 4045

? Total of Thai export in 1992 was Baht 824.3 billion. See Far Eastern Economic Review, Aug.
1993, at 42.
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number of investors from Singapore. A number of Thai businessmen have
invested in Philippines and Vietnam. Number of Thai lawyers have also
increased.” Unfortunately, such increase cannot keep abreast of Thailand’s
economic development, since Thailand is still in shortage of skilled lawyers
having expertise on international business practices. Despite the increasing
number of Thai lawyers, the majority is trained for domestic litigations. Those
lawyers are only familiar with domestic laws such as the Civil and
Commercial Code, the Penal Code, the Land Code, the Civil Procedure Code
and the Criminal Procedure Code. Many of them are not fluent in English,
and lack understanding of foreign cultures. International business practices
involve giving advice to, negotiation, drafting transactions, or litigating for
Thai or foreign clients in international business matters. Often, they deal with
not only domestic business laws but also international customs and
international trade laws. Accordingly, inspite of a large number of Thai

lawyers, only a few can handle international business practices.

Each year, Thai law graduates pursue their legal studies abroad and
some receive training from American or Australian international law firms.
The Arbitration Office has been established by the Ministry of Justice in order
to raise standard of the legal profession in Thailand to meet with international
demand. The Arbitration Office has been developing itself as an international
commercial arbitration centre in Thailand. The Office has enlisted 128
eminent lawyers and other professionals in its list of arbitrators.” Such a list
is classified into 15 categories, including international trade, investment, and
intellectual property.12 Regardless of these facts, the demand for international
lawyers in Thailand is beyond the supply. Young law graduates with foreign
degrees need times to develop their skills in international practices. The

Arbitration office concentrates its work on using arbitration as a means of

* The total number of licensed lawyers in Thailand in 1995 was 29, 307. In 1991, the total

number was 27, 513.

" The Arbitration Office, The Thai Arbitration Institute at 4.
12

Id.
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alternative dispute resolution, but it does not serve as an institute for training
international lawyers in Thailand, Consequently, problems of shortage of
skilled international lawyers in Thailand still remain.

Because of Thailand's high economic growth and lack of skilled
international lawyers, Thailand becomes a big market for foreign law firms
which involve international practices. Aliens, however, are prohibited to
practice law in Thailand. The Announcement of the National Executive
Council No. 281 (NEC 281)" or the Alien Business Law circumscribes the
participation of aliens ' in Thai businesses. A list of the businesses closed to
aliens appears in Annexes attached to NEC 281. The list is divided into three
categories. “Attorneyship” is classified as business in services under Chapter 3
of Annex A. NEC 281, Clause 4 prohibits an alien to engage in any business
specified in Annex A unless otherwise permitted by a Royal Decree.”” The
law does not define the term “attorneyship”, but it is understood that the law
prohibits aliens’ business of practicing law in Thailand.” That is, aliens are
disallowed to perform any legal service, which includes giving legal advice
and litigating. The Alien Employment Act B.E. 2521 confirms such

® Published in the Government Gazette, Special issue, Vol. 89, Part 180, dated November 25,
1972.

" Under NEC 281, “alien” means a natural or juristic person who is not of Thai nationality. A
juristic person with at least one-half of the shares on its registered capital owned by aliens,
or at least one-half of all capital from its shares invested by aliens is regarded as an alien.

* At present, no Royal Decree has yet allowed an alien to practice law in Thailand.

* NEC 281, however, is not applicable to Americans, owing to its exempt provision and the
effect of the Treaty of Amity and Economic Relations between the United States and
Thailand. Under the terms of the treaty, nationals and companies of each country are
accorded national treatment with respect to establishing or engaging in businesses in the
other country with certain exceptions. Such exceptions, nevertheless, do not include legal
services. Thus, basically, an American citizen or juristic person can perform legal service in
Thailand. However, the Alien Employment Act B.E. 2521, which excludes a juristic person
from its definition of an alien, still prohibits aliens who are natural persons from performing
legal or litigation services. Unlike NEC 281, the Act does not have an exempt provision.
Hence, an American citizen, as a natural person, may not practice law in Thailand. He may,

nevertheless, open a law office in Thailand.
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interpretatiorn.17 The Royal Decree issued under the Act prohibits aliens to
perform legal or litigation service. In addition, the Lawyers Act B.E. 2528
excludes foreign lawyers from practicing law by requiring that a person who

¢ 4 ; : S e 18
can register and receive a license to practice law must have Thai nationality.

Despite the restrictions to practice above, a number of foreign lawyers
have performed legal services in Thailand. About fifteen foreign lawyers are
permitted to practice law under a grandfather clause,” even though the Royal
Decree issued under the Alien Employment Act B.E. 2521 bars aliens to
practice law. Under this grandfather clause, aliens admitted to Thailand with
permanent resident status when the alien employment law” became effective
were given work permits to pursue their occupations for the rest of their
lives, even if the job was on the prohibited list” Other foreign lawyers
taking advantage of loose application of the Thai laws practice law in
Thailand. Some receive work permits to work as business consultants but, in
fact, perform legal services. Since foreign lawyers cannot appear as counsel
before the courts they normally give legal advice and work on business deals.
Legal practice of foreign lawyers can be done through law firms. Several
foreign law firms have expanded their operation to Thailand in different

forms, such as joint venture,” franchise,”’ and affilation.” By finding local

7 Published in the Government Gazette, Special issue, Vol. 94, Part 73, dated July 21, 1978.
Under the Alien Employment Act B.E. 2521, Section 5, “alien” means a natural person who
is not of Thai nationality. A juristic person is excluded from the definition of “alien”.

" Published in the Government Gazette, Special issue, Vol. 102, Part 129, dated September 19,
1985.

* Harold K. Vickery, Jr. An American Lawyer in Thailand, 17 The Law Alumni Journal 15, 19
(1982).

* The first alien employment law, the Announcement of the National Executive Council No.
322, was enacted in 1972 and later repealed by the Alien Employment Act B.E. 2521.

. Vickery, supra note 19.

z For example, Tilleke & Gibbins (Thai) and Masons (U.K.)

B For example, Baker & McKenzie.

* For example, Nopadol & Khaisri Law Office Ltd. (Thai) and Mc Cutchen, Doyle, Brown &

Enersen (u.S.)
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partners and investing in shares of less than one-half of the total capital, such
a law firm will not be regarded as an alien and, therefore, is not barred to
provide legal services in Thailand.”

With respect to legal education, faculties of law during the past
concentrated in producing law graduates for the governmental sectors.
Government jobs like judges and public prosecutors attracted interests of most
top law students.” Thus, it was not suprised that only major domestic codes
were emphasized at the law schools’ curriculum. With Thailand’s recent
economic development, the role of Thai faculties of law has changed.
Chulalongkorn Faculty of Law, for example, has a leading role in preparing
law students as human resources for increasing trade and investment in
Thailand. Similarly, Thammasat Faculty of Law has extended its curriculum to
cover more subjects concerning international trade and investment matters.
Students are encouraged to get training at law firms, including international
ones. However, the preparation of qualified lawyers for international business
sectors takes time and effort. It also faces obstacles. The obstacles arise from
schools, teaching methods, reading materials and students themselves.
Schools, especially public universities, may not have enough budget to hire
reputed foreign law progessors to teach Thai law students sophisticated
international business law. Further, public universities face difficulty in
recruiting their faculties from best law graduates since they cannot offer
salaries as much as private firms. Teaching law by a method of lecturing in a
large classroom may be out of date. It is because students listen to the lecture
but are not stimulated to think or to solve problems. Good reading materials
on international business laws in Thai language are very few. There are some
good English materials available at law libraries. However, most students do
not read them because of their limited knowledge of English.

® See supra notes 14-15 and accompanying text.

5 Judges and public prosecutors are recruited by open competitive examinations. A candidate
must fulfill specific requirements, which include passing examination organized by the
Institute of Legal Education.
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I Obligations of Thailand under GATS
Thailand has two main obligations under GATS outlined below :
1. General Obligationsﬂ

All WTO Members, including Thailand, are bound by the same general
obligations under GATS. GATS sets out a number of general obligations.
The key obligations are the most-favoured-nation (MFN) treatment and the
transparency. Under the MFN obligation, Thailand must accord immediately
and unconditionally to services and service suppliers of any other Member
treatment “no less favourable than” that it accords to like services and service
suppliers of any other cou:ntry.28 Under the transparency requirements,
Thailand must publish all relevant measures on trade in services.” Thailand,
is also obligated to inform the Council for Trade in Services about the
introduction of any new, or any changes to existing laws, regulations or
administrative guidelines which significantly affect trade in services covered
by Thailand’s specific commitments.” Additionally, Thailand must ensure
that all measures of general application affecting trade in services are

. . NS ] . 31
administered in a reasonable, objective and impartial manner.

7 Part 1l of GATS sets out general obligations and disciplines for Members. With respect to
“disciplines”, GATS, Article VI : 4 requires that the Council for Trade in Services develop
any necessary disciplines to ensure that qualification, technical standards and licensing
requirements are met the certain criteria. GATS also contains both general exceptions and
security exceptions.

= GATS, Article I : 1. GATS, however, allows a Member to maintain a measure inconsistent
with the MFN obligation. Thailand has listed the treatment of U.S. citizens and entities
under the Treaty of Amity and Economic Relations between the United States and Thailand
in its Final List of Article Il (MFN) Exemptions. The intended duration is 10 years but will
be subject to reviews of the Council for Trade in Services within five years after the WTO
Agreement’s entry into force. See GATS, Article Il : 2 and Annex on Article II Exemptions.

® GATS, Article III : 1.

* GATS, Article IIl : 3.

* GATS, Article VI : 1
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2. Specific Commitments and Progressive Liberalization 2

Unlike general obligations, specific commitments under GATS differ
among WTO Members depending on each Member's Schedule. GATS
Specific Commitments consist of market access, national treatment and
additional commitments provisions. With respect to market access, Article
XVI provides that, “each Member shall accord services and service suppliers
of any other Member treatment no less favourable than that provided for
under the terms, limitations and conditions agreed and specified in its
Schedule” (émphasis added).” The national treatment provision contains the
obligation to treat foreign service suppliers and domestic service suppliers in
the same manner. > This treatment, however, is subject to any conditions and
qualifications set out in each Member’s Schedule.

GATS defines trade in services as the supply of a service through one
of the following modes of supply : (i) cross-border supply; (ii) consumption
abroad; (iii) commercial presence; and (iv) presence of natural persons.a'5
Cross-border supply” means offering services through pure cross-border
trade. For example, an Australian law firm provides legal service to its clients
in Thailand, without having an office there. “Consumption abroad” means a
consumer from one Member goes to purchase services from a service supplier
in the territory of another Member. For example, a Thai law student goes to
further his study in the United States. “Commercial presence” means
supplying services by establishing a business entity in the territory of another
Member. For example, an American law firm opens its office in Thailand.
“Presence of natural persons” means supplying services through presence of

natural persons of a Member in the territory of any other Member. For

GATS, Part III and Part IV.
GATS, Article XVI: 1.
GATS, Article XVIL

See GATS, Article I : 2.

B £ B B
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instance, a Japanese. Lawyer goes to perform legal services in Thailand. In

practice, however, more than one mode are often used in delivering services.

National schedules of specific commitments provide terms, limitations
and conditions on market access and national treatment over the four modes

: ; - . 5 5
of service supply above. Thailand’s specific commitments on legal services

are summarized as below :

1) Cross-border supply : unbound on both market access and national

treatment.

2) Consumption abroad : no limitations on both market access and

national treatment.

3) Commercial presence :

(3.1) Market access : permitting only commercial presence through
a limited liability company registered in Thailand and having foreign equity
participation not exceed 49 percent of the registered capital, and the number
of foreign shareholders less than half of the total number of shareholders of

the company concerned;

(3.2) National treatment : no limitations as long as foreign equity

participation does not exceed 49 percent.

4) Presence of natural persons : unbound on both market access and

national treatment.

In sum, at this stage, Thailand does not have commitments on legal
services beyond what the relevant Thai laws permit. A firm located in the
territory of another Members is still barred by Thai laws to give legal services
in Thailand. A Thai citizen may go to the territory of other Members to

receive legal services from lawyers there, since nothing in Thai laws prohibits.

- See supra note 5.
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A foreign law firm that wants to open an office in Thailand must fulfill the
condition of foreign equity participation (not exceed 49 percent), as specified
under the Thai Schedule. This condition, however, reiterates what That law
has already permitted. As discussed earlier, NEC 281 prohibits aliens from
practicing law, and its definition of an alien includes a juristic person with at
least one-half of the shares on its capital owned by aliens.” By meeting the
foreign equity participation condition, a foreign firm is not classified as an
alien under NEC 281 and, therefore, enables to practice law in Thailand. Still,
a foreign lawyer cannot practice law in Thailand, owing to the prohibition

under Thai law and Thailand’s non-commitment on this issue.

The specific commitments above, nevertheless, are initial. Not later
than five years from the date of the WTO Agreement’s entry into force, WTO
Members including. Thailand are obligated to enter into successive rounds of
negotiations with a view to further liberalize trade in services beyond the
initial commitments made.38 The level of liberalization, however, depends on
the outcome of the negotiations. National policy objectives and the level of
development of individual Members will be taken into account in the process
of liberalization.” Chance that Thailand may need to ease its restrictions on

legal services exist.

II. Impact of GATS on the Legal Profession and Legal
Education in Thailand

1. Legal Profession

1.1 Revision of the relevant laws

At present, no Thai laws are inconsistent with Thailand’s general
obligations and Schedule of Specific Commitments on legal services under

5 See supra notes 14-16 and accompanying text.
* GATS, Article XIX : 1.

* GATS, Article XIX : 2.
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GATS. It is because Thailand does not commit beyond what the relevant Thai
laws permit. Thus, at this stage, Thailand may not need to revise the existing
laws or enact new laws to implement its GATS obligations. Thailand is,
however, obligated to enter into successive rounds of negotiations to further
liberslize trade in services beyond its initial commitments. Such negotiations
may result that Thailand has to further liberalize its legal services. Since the
relevant Thai laws at present restrict aliens from practicing law in Thailand,
they may need to be revised. Realizing such possibility, the Committee on
Improving Economic Laws has revised the NEC 281.° The revised NEC 281
or the Alien Business Bill is now under substantial reviews of the Committee
on International Economic Policy chaired by the Deputy Prime Minister for
Economic Affairs. It is expected that the reviews will take into account of

GATS's objectives to expand and to further liberalize trade in services.

1.2 Employment creation

With its own rapid economic growth and peace finally restored to
Vietnam, Laos and Cambodia, Thailand attracts foreign investors to do
business in the country and to do business in the country and to use Thailand
as a gateway to Indochina. In general, business-service firms have come
under growing pressure to follow their transnational clients, wherever the
latter have chosen to go and do business.” Transactions in business services
are typically conducted through foreign affiliates rather than cross-border
trade.”” With the present restrictions on practicing law, (foreign) international
law firms face difficulties in serving their transnational clients in Thailand.

Many of these firms may hesitate to set up offices in Thailand because of

“ The Committee on Improving Economic Laws, which was established by the first “Chuan”
Government, attempted to improve announcements of the National Executive Council by
upgrading their status to statutes and, at the same time, revising them. NEC 281 was also
subject to such revision.

' U.N. Centre on Transnational Corporations, Transnational Corporations, Services and the
Uruguay Round at 145, U.N. Doc. ST/CTC/103 (1990)

“1d. At 157,
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uncertainty. By further liberalizing legal services under GATS. Thailand will
create favorable investment atmosphere to foreign law firms. Thus, a larger
number of foreign law firms may be expected. Although the foreign law
firms tend to use high level lawyers or staffs from their main offices, the firms
still need to employ local lawyers and staffs to lower their costs and adapt
themselves to local conditions. As a result, the employment in this service

sector is likely to increase, provided the economic condition in Thailand

improves.

1.3 Consumer’s benefits

Further liberalization in legal services under GATS is likely to bring to
Thailand not only (foreign) international law firms but also skilled
international lawyers. Competition will be greater. Those firms that have
better lawyers and can provide higher standard legal services will be at
advantage. In order to reach that position, international law firms in
Thailand, both local and foreign ones, have no other choices except improving
their services. Specialization my be another way for law firms or lawyers to
remain or increase their competitiveness. These trends will minimize the
problems of shortage of skilled international lawyers. Consumers of legal
services in Thailand will benefit by having access to a wider variety of law
firms and specialized lawyers.

1.4 Technology transfer

In principle, if a transnational business-service firm is to serve its
clientele in defferent nations with the same level of quality, consistency and
personalized service, it must impart the same level of knowledge to all of its
employees around the world.” For example, a (Foreign) international law
firm in Thailand will have to manage and train its employees under the same

standard and methods used in its other branches or offices in order to

©d At 162,
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maintain the same level of service. Management and training techniques
brought by foreign law firms can generate technology transfer to Thailand.
The firms’ local lawyers will absorb skills from training and working with the
firms. Transfer techology can also come from foreign lawyers themselves. By
further liberalizing the legal services activities, more international lawyers will
come to work in Thailand. Foreign lawyers, especially those from developed
countries, usually bring with them skills and working techniques, which are
often new to many Thai lawyers. By working or deal with those foreign

lawyers, Thai lawyers can learn or observe such skills and techniques.

1.5 Balance of payments

Despite the benefits mentioned above of having more foreign lawyers
and law firms, such increase may have impact on Thailand’s balance of
payments. Many foreign law firms that set up their offices in Thailand tend
to be transnational business-service corporations having the main offices in
their countries. The nature of such transnational business services involves
repatriation of profits, sharing of costs including cost of training, and sharing
of fees when work assignments are done by professionals in different
countries.! The increase of number of foreign law firms may imply that
intra-firm activities such as repatriation of profits, sharing of costs and fees
among offices in different countries also increase. These increasing activities

can have negative implications for the balance of payments of Thailand.”

“ See Thierry Noyelle, Business Services and the Uruguay Round Negotiations on Trade in
Services, in Trade in Services : Sectoral Issues, supra note 3, at 330.

“In general, Thailand cannot apply restrictions on international transfers and payments for
current transactions relating to its specific commitments. See GATS, Article XI : 1.
Restrictions may be applied, however, in the event of serious balance-of-payments and
external financial difficulties or threat. See GATS, Article XII.
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1.6 Local lawyers

Further liberalization of legal services means greater competition. It
has both negative and positive aspects on local lawyers in Thailand. A
number of local lawyers are afraid that foreign lawyers from developed
nations will take away the former’s business. Small local firms fear that they
will be at disadvantage in competing with large (foreign) international firms,
equipped with high-tech facilities and skilled lawyers. When the competition
grows stronger, those small firms will be under pressure to adjust themselves.
The firms that cannot properly adjust themselves will not survive in the
business. Large Thai law firms may also lose their shares of profit in the

market because of the increasing number of competitions.

Liberalization of legal services, however, does not have only negative
aspects.  Generally, most foreign lawyers who come to practice law in
Thailand will unlikely appear as counsel before the Thai courts in typical
domestic litigation,46 even if the future l]aw may permit them to do so, owing
to the domestic nature of the work. In such litigation, foreign lawyers have to
face with difficulties of the language barrier and the unfamiliarity of domestic
law. Hence, given the fact that a number of foreign lawyers would increase,
most of their works will concern giving legal advices in international business
matters. Most foreign lawyers would not be competitors to Thai lawyers
whose practices involve typical litigation. Rather, the foreign lawyers’ coming
will affect businesses of the Thai lawyers whose works relating to

. : 47 .
international law prachces.‘ Those Thai lawyers need to prepare themselves

“ Typical domestic litigation involves civil and criminal cases where both parties are Thais.
Trials are conducted in Thai and subject to Thai procedural laws, such as the Civil Procedure
Code and the Criminal Procedure Code.

¥ International law practices in Thailand involve giving legal advices to both Thai and foreign
clients on international business matters such as international trade and investment. Thai
clients include those who trade or invest with foreigners within the nation and abroad.

Foreign clients include those who trade or invest in Thailand. Such legal advices include
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for the higher competition. They may have to improve the quality of their
services to maintain their profit shares in the market. This would raise the

standard of international law practices in Thailand to the international level.

Thailand is not committed to open its market to foreign lawyers at this
moment. The level of liberalization will depend on the outcome of Thailand
trade negotiations with other WTO Members. As mentioned earlier, GATS
requires Members to enter into successive rounds of negotiations beginning
not later than five years from the date of entry into force of the WTO
Agreement and periodically thereafter.” So far, the next round of trade
negotiations has not yet started. Even if the negotiations start, it will take
several years before the results will come out. Consequently, Thai lawyers
still have some time to adjust themselves or develop strategies to any changes
resulting from the GATS trade negotiations. Thai lawyers should also
consider other positive aspects of further liberalization of legal services.
Greater competition may mean higher rate of employment. Foreign firms
cannot employ foreign lawyers. They have to hire local lawyers to make their
practices in Thailand more producﬁve.49 With the increase of foreign law
firms, qualified Thai lawyers would have more job opportunity. Besides, the
further liberalization of legal services does not necessarily mean that the profit
shares of Thai firms in the market will decrease. In contrast, having more
international law firms in Thailand reflects the good economy of the country
and the increasing demands for (international) legal services. Whereas the

volume of international business increases, the coming of more foreign firms

drafting transactions and negotiating business deals. Foreign lawyers who engage in
interantional law practices in Thailand normally do not involve litigation in courts.

“ See supra notes 38-39 and accompanying text.

“ The international law practices in Thailand require not only good knowledge of international
trade and investment laws and practices but also good knowledge of Thai laws and Thai
language. Foreign firms need Thai lawyers to assist their (foreign) lawyers with Thai laws.
Some works also need local staffs to contact the governmental sector. Transferring all
employees from the main offices to Thailand impossible due to high costs. Foreign law

firms which set up their offices in Thailand, therefore, need to hire local lawyers.
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could respond to the demands for more international lawyers. Interests of
traders and investors would be better served. Hence, adding more foreign
firms should be good for the business as a whole and have a positive impact
on the legal service business rather than take a way the profit shares from the
local lawyers. Finally, the further liberalization of legal services under GATS
means that not only Thailand but also other WTO Members will soon need to
ease their restrictions on legal practices. With this trend, chances that Thai
lawyers could go to practice law in other countries may be possible. Given
the fact that trade and economic cooperation among nations in the ASEAN
region is increasing, the further liberalization is likely to encourage Thai

lawyers to extend their practices to other countries in the region.
1.7 Regional cooperation

As discussed above, the obligation to obligation to further liberalize
legal services would have a two-way effect. On the one hand, more foreign
lawyers will come to practice law in Thailand. On the other hand, more Thai
lawyers will go to practice law in other nations, especially in the ASEAN
region. With the ASEAN Framework Agreement on Service, the regional
cooperation would the ASEAN Framework Agreement on Service, the
regional cooperation would increase. The Agreement contains a provision
similar to that of GATS providing that, “(e)ach Member State may recognise
the education or experience obtained, requirements met, or licenses or
certifications granted in another Member State, for the purpose of licensing or
certification of services suppliers. e Qualification standard for lawyers differ
among the' ASEAN Members. The questions may arise : What criteria will
each ASEAN Member State use in judging the qualification of foreign
' lawyers? Could looser standards be applied with a lawyer in an ASEAN
nation who seeks to supply legal services within the ASEAN region? If the

% Compare the ASEAN Framework Agreement on Services, Article 5 with GATS, Article VIL
GATS does not prevent its Members from being a party to or entering into an agreement
liberalizing trade in services between or among the parties to such an agreement, provided
that such an agreement meets certain criteria. See GATS, Article V.
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practice is permitted, what is the scope of the right to practice by licensed
lawyers in an ASEAN country other than their country of citizenship? The
ASEAN Members need to work together to minimize uncertainties which may
result from the inplementation of GATS and the ASEAN Framework

Agreement on Services.
2. Legal Education

In examining the impact of GATS on the legal education in Thailand,
the trend of further liberalization of trade in services should be considered as
a whole. With the further liberalization of trade in services, movement of
persons supplying services in major service sectors across the border would
significantly increase in proportion with the increase of international business.
For certain types of services such as accounting, tax, legal and advertising,
foreign firms may attempt to establish their commercial presence in host
countries to engage in international transactions.” The foreign firms may be
managed and staffed with a mix of local and foreign senior ]:u'ofessionals.52
Contacts and disputes will occcur not only between nationals within the same
country but also between, persons or entities from different nations. In areas
such as international business law, tax, and accounting advice, only firms with
professionals who are fully competent in more than one system of law,tax or
accounting can provide optimal advice on business transactions.” Thus, with
respect to the future legal practice in Thailand, knowledge of Thai laws alone
will be inadequate. This will have an impact on the Thai legal education.™
The legal education in Thailand has to keep up with the development of

°! See UN. Centre on Transnational Corporations, supra note 41, at 164.
* 1d.

.

H GATS, however, may not minimize the existing problem on difficulty of the public
universities in recruiting faculty members from best law graduates. On the contrary,
braindrain from public universities to the private sectiors will still occur, as long as the gap
of salary between the two jobs is big, and the better prestige for law teaching career has not

yet been established.
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international business and legal practice. A wider curriculum of legal
education will soon be required at the universities. Thai students will be
advised to gain a broader perspective on their legal studies, namely, studying
laws with both global and regional views. Courses on WTO and GATS and
their relationships with domestic laws are likely to be emphasized. Also, it
will be necessary for Thai law students and lawyers to learn more about laws
of other ASEAN nations. Cooperation in legal education among the ASEAN
countries is expected to be more active. In addition, good knowledge of other

languages, especially English, will be inevitable in studying laws.
Conclusion

GATS will have significant impacts on the legal profession and legal
education in Thailand. For positive aspects, GATS will minimize the
problems of shortage of skilled international lawyers in Thailand. By further
liberalizing the legal service, the number of international law firms would
increase, provided the economic condition in Thailand improves. Qualified
Thai lawyers would have more job opportunities. Technology transfer may
come from management and training techniques applied by foreign firms.
Consumers of legal services in Thailand will benefit by having access to a
wider variety of law firms and specialized lawyers. Thai law students will
gain a broader perspective on their legal studies with both global and regional
views. It is because a wider curriculum is needed in the universities to keep
up with the development of international business and legal practice. GATS,
however, may have some negative impacts. Subject to the results of the next
successive rounds of negotiations, Thai laws that restrict aliens from practicing
law may need to be revised. Further liberalization will lead to greater
competition. The local firms that could not properly adjust themselves will
not survive in the business. Further liberalization will also have negative

implications for the balance of payments of Thailand.

This lawyers as well as the government should prepare and adapt

themselves to the impacts of GATS. Thai lawyers should be aware of the
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possibility of facing higher competition and ready to both maintain and
improve their quality standard in supplying legal services. The Thai
government may need to revise the relevant laws prohibiting foreign lawyers
from practicing laws. Allowing foreign lawyers to practice laws in Thailand
should be on reciprocity basis. Qualifications and conditions of foreign
lawyers eligible to practice law and to apply for work permits should be
clearly states. * I addition, the term attorneyship and the phrase “giving
legal advice and litigating” under NEC 281 and the Alien Employment Act
B.E. 2521 should be defined. Finally, the scope of the rights of foreign

. ; : : ; 56
lawyers to practice laws in Thailand must be circumscribed.

* For an example of such qualifications and conditions required in the United States, see the
California Rules of Court, Rule 988 (inposing proof of several years of practice experience by
a foreign lawyer in his or her home country) ; the Rules of the D.C. Court of Appeals, Rule
46 (specifying conditions and qualifications of foreign lawyers for admission to practice as
Special Leagl Consultants).

* The questions arise : Should the scope of foreign lawyers’ rights to practice be limited to
giving legal advice on international law and their own countries’ laws? Could it include

giving legal advice on Thai laws and lititgating in court?
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