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A Brief Introduction to The Ministry of Justice

Functions and Services

The Ministry was established during the reign of King Rama V by the
Royal Decree dated March 25th, 1891 for the purpose of unifying various courts which at
the time were under the administration of many ministries. All courts including the Supreme
Court were incorporated under the Ministry headed by the Minister. To serve the mentioned
purpose while maintaining the jurisdictional independence of the judges specifically protected
under the constitution, the Ministry is responsible only for the administration and efficient
functioning of the court, appointment of all personnel for the court except judges, and for
the law reform particularly in the field of legal practice and procedure.

It is also responsible for coordination between the court and various
departments of government and is the link between the Judicial Service Commission and
the Council of Ministers. Besides these principal functions, the Ministry acts as a
channel of communication belween Thai and foreign courts in judicial matters especially
the handling of requests for taking evidence, service of notice of writs, extradition, and
other forms of judicial cooperation. The Ministry has no authority to direct or interfere
with the court decisions made by judges.

The Ministry of Justice consists of the office of the Secretary to the
Minister, the Office of the Permanent Secretary, the Office of the Judicial Affairs, The
Legal Execution Department and the Department of Probation.

The Ottice of the Secretary to the Minister

This office is headed by the Secretary io the Minister. The Secretary is
an administrative officer who assists the Minister in the exercise of his political responsibilities
as head of the Ministry. The Secretary is also responsible for the preparation of debate
and answers fo parliamentary questions. Moreover, the office supplies information on all
matters relating to the Ministry.

The Office of the Permanent Secretary

The Office of the Permanent Secretary is headed by the Permanent
Secretary who is the highest civil servant in the Ministry. The Permanent Secretary is an
administrative officer who exercises general supervision of the administrative matters of
the office. The Permanent Secretary is responsible for the administrative control of ail
courts and of the Ministry.

Under the Judicial Service Act B.E. 2521 (1978), all matters pertaining
lo appointments, promotions, transfers and disciplinary actions of judges are first to be
prepared by the Ministry through the Office of the Judicial Affairs before submitled to
the Judicial Service Commission for consideration. These tasks are entrusted {o the
Permanent Secretary of State for Justice, an ex officio member of the Judicial Service
Commission. Proposals to be submitted to the Judicial Service Commission are subject
to the approval of the Minister of Justice.

As for the other administrative control of all courts and of the Ministry
itself, the Office of the Permanent Secrelary assists the Ministry in the preparation of the
budget and the formulation of the fiscal programs of the court. It is also in charge of




court housing and housing needs, improving and developing the existing structures and
related facilites, and of the purchase, supply and maintenance of court furniture, vehicles,
equipment and stationery. The Office of the Permanent Secretary is also the central
point in the Ministry for the personnel matters of all courts and the Ministry of Justice.

The Office of the Judicial Affairs

The head of the office is Secretary-General of the Judicial Affairs who 's
answerable to the Permanent Secretary of State for Justice and is the Secretary to the
Judicial Service Commission (for further details see page 79)

The Legal Execution Department

This department is responsible for the enforcement of the court judgments
and orders of the court in both civil and bankruptcy cases. It involves a wide range of
duties which include service of writs, receiving deposit from the parties concerned and
liquidation of defunct business entities.

Its duties include seizure and attachment of properties, custody and sales
of properties, and distribution of proceeds of sales in accordance with the judgment and
orders of the court. In bankruptcy case, it has a variety of duties such as management
of businesses and properties of the bankrupt, and of the debtors placed under receiving
orders, conducting meeting of creditors, sales of bankrupts' properties, distribution of
proceeds of sales to creditors under the order of court, and investigation of bankruptcy
offences. It is also responsible for the services of official receivers for the administration
of bankruplcy cases in the provincial court.

The Department of Probation

The department is headed by the Director-General. It is responsible for
child and adult probation throughout the kingdom.

Probation officers conduct inquiry by court order and submit presentence
investigation report of the offender to the court. Other activities include rehabilitative
programs and volunteer probation officer programs. Rehabilitative programs have been
set up to enable probationers 1o maintain probation condition, handle and manage daily
problems to complets their probation terms. The volunteer probation officer will help
probationers reintegrate into community. This will encourage more public participation
in the services.

@IVI@U 20



Office of the Judicial Affairs

The Office of the Judicial Affairs, established on November 28th, 1974, is
one of the departments in the Ministry of Justice. It consists of five divisions, namely

1. The Secretariat to the Office

2. The Secretariat to the Judicial Service Commission

3. Legal Aftairs Division

4. Judicial Training Institute
5. Arbitration Office

Functions and Services

The principal functions of this office are divided into five areas:

1. Handling personnel administration of judges and Dato Yutithum (judge
for Islamic law} in accordance with the law governing Judicial Service Commission.

2. Reforming laws and performing legal work under the authority of the
Ministry or of the Court.

3. Providing academic iraining and seminars to judges, court personnel
and the public at large.

4. Promoting conciliation and arbitration as an alternative dispute resolution
in civil and commercial cases.

5. Undertaking any other functions specified by law as work of the office
or as assigned by the minister or the cabinet.

There are 166 officials, 33 permanent employees and 76 non-permanent
employees working in the office.
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The Secretariat to the Office

This office is responsible for administration and general management of
The Office of the Judicial Affairs, as well as making proposals regarding general policy,
planning, following up and evaluating projects carried out by the office. Also included in
the functions are financial services and personnel administration, budgeting, correspondence,
public relations and work which is not defined as duty of any other division.

The office is divided into four sections.

1. Records Management and Document Section: This section handles
incomingloutgoing mail, correspondence, communications and other papers. It also handles
document filing and other general office work such as typing, retrieving government
documents and circulating documents such as resolutions of the Cabinet, orders, regulations
and circulars.

2. Executive Assistance Section: This section which serves as the
secretariat to the office's executives is responsible for management program and project
planning, follow-up and report, coordination with other givisions, and public relations.

3. Personnel Administration Section: This section is responsible for
personnel administration in The Office of the Judicial Affairs and development of new
technical management programs to enhance the performance of all personnel in the office.

4. Financial Services Section: This section handles accounting, budgeting,
fiscal control and office supplies and materials.

ATUI@Y 20 ¥ [81]
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The Secretariat to the Judicial Service Commission

It is responsible for the personnel administration of judges and Dato Yutithum.
fts tasks involve manpower planning, recruitment, appointments, transfers, promotions,
disciplinary actions, removal and record keeping. It also supervises ail the judges to
ensure that they perform their duty in accordance with laws, rules, and regulations, At
the same time, it gives advice on matters regarding personnet administration. Being an
information center of judicial affairs, it analyses relevant data to be used for manpower
planning under the guidance of the development pian of the Court and Ministry of Justice.
Moreover, it acts as a secretary to the Judicial Service Comm|55|on and to any sub-
committees nominated by the Commission.

The Secretariat to the Judicial Service Comm|SS|on |s divided into one
subsection and two sections.

1. Secretarial Subsection: This subsection is responsible for all secretarial
work of the Judicial Service Commission and its sub-committees in all ~meetings, judicial
commission elections and specific work assigned by the commfssmn ft also performs
general services such as correspondence, and office supplies.

. 2. Discipline Control and Personnel Records Section: This section
deals with matters of disciplinary actions, annual promotion and central personnel file.
Other responsibilities include giving permission to judges for teave of apsence or participation
in training and observation trips, requesting royal decorations on behalf of the judges,
keeping records of judges.

3. Recruitment and Human Resource Management Section: This
section is responsible for manpower planning, administration of all JUdICIal recruitment/
selection procedures, appointments, transfers and promotions.

ATUTE@Y 20 3
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“Legal Affairs Division

This division is responsible for revising current laws, regulations, and rules
related to the Ministry and the Court, reviewing procedures of the court and making
appropriate suggestions in order to enhance the speedy and efficient trials. Furthermore,
it seeks close cooperation with foreign authorities for extraditions and judicial assistance.
It also deals with legal problems, either domestic or international, forwarded to the Ministry.
As for general administration, its duty is to register all the court’'s expert witnesses, review
all the contracts to be signed by the Ministry, coordinate with other government agencies
in connection with the Court trial, run the Ministry's library, collect any executive regulations
and translate foreign documents.

The division is composed of one subsection and three sections.

1. General Administration Subsection: This subsection is responsible -
for general administration of the division such as personnel administration, document
filing, and correspondence.

2. Library Section: The section is in charge of the library of the Ministry
and it serves as the center of legal information of the Ministry which is responsible for
modernizing law indexes, collecting and filing legal documents. It also provides technical
advice to the Court libraries throughout the Kingdom.

3. Legal Section: The duty of the section is to give legal comments on
any legal problems or ministerial regulations or petitions of unfair trials, review any
contracts to be signed by the Ministry, circulate newly enacted laws to the Court and the
agencies within the Ministry, deal with foreign relations such as extraditions, exchange
of prisoners, coordinalion with foreign courts, translation of documents and being interpreter
for the Ministry and the Court.

4. Law Reform Section: This section engages in doing research on both
domestic and foreign laws. It also revises and reforms laws concerning the judicial system,
procedural laws and the development of the justice system. It is also responsible for
providing information to the Ministry commitlees and recommend any amendments to the
regulations of the Ministry.
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Judicial Training Institute

The Institute bears the responsibility of all the training and education
programs as well as seminars for judges, court personnel and the public at large. It
conducts research on problems related to the human resource development program in
order to develop training techniques as well as educational and professional skills and to
develop evaluation systems with a view to improving the effectiveness of the officials.
Scholarship and observation trips for both domestic and overseas are also under its
responsibility.

The Institute is divided into five sections:
1. General Administration Section: It is responsible for correspondence,

public relations, dormitory and housekeeping activities, audio-visual equipment, and
documentary productions.

2. Technical Services Section: The Technical Services Section is mainly in
charge of planning, developing and evaluating training programs or project development.
It is also responsible for providing judges and court personnel with local and foreign
scholarships and grants for study, training and observation.

3. Instructional Technology Services Section: This section provides
tools, machines and other related supplies and material including slides, overhead projectors
to be used in training programs organized by the institution. This section has two
subsections:

) 1. Instructional Media and Services Subsection : This subsection provides
training equipment and renders services at conference rooms and training centres.

2. Materials Production Subsection : Its main duties are to provide academic
documents, books or materiais to be used in seminars or training programs.

4. Judicial Training Academy: it is responsible for organizing training
programs for judges.

5. Court Personnel Administration Centre : This centre provides training
programs to court personnel and legal educational programs to the public.
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Arbitration Office

This office is responsible for the promotion of conciliation and arbitration
as an alternative dispute resolution in civil and commercial cases. It also provides legal
counsel on-arbitration to government agencies and educational programs to the public.
The office enlists eminent lawyers and other qualified professionals as arbitrators. To
modernize the arbitration laws in Thailand, the office will follow up the progress of treaties,
conventions and current arbitration laws.

The office consists of four sections.
1. Secretariat to the Office: This section is responsible for general
oftice work and project development. Besides, it serves as the secretariat to the arbitration

committees and their sub-committees and coordinates its functions with The Office of the
Judicial Affairs. \

2. Promotion Services Section: It engages in the promotion of arbitration
as an alternative dispute resolution by organizing seminars, training, exhibitions, or by
publishing books and other documents.

3. Arbitration Affairs Section: It is responsible for operating domestic
and international arbitration proceedings. It also handles clerical work pertaining to the
proceedings such as recording and transcribing witness testimonies, and summarizing
legal issues. ' .

4. Regulation and Law Reform Section: Its duties are to conduct
systematic studies on how to deveiop arbitration programs to meet international standards,
provide legal assistance on arbitration to the government agencies and the public, and
follow up the progress of treaties, conventions and current arbitration laws.
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Judicial Assistance

Due to the fact that the court enjoys its authority within boundaries of
its own country, but in many occasions judicial proceeding can not be completely and
solely undertaken within territory of its country, It needs some certain extra territorial
operation, i.e., service of judicial documents or taking of evidence abroad.

To overcome the barrier of states’ boundary, States have begun to seek close
cooperation on judicial assistance. Major multilateral treaties, such as the Convention
Relating to Civil Procedure, 1954, have been formulated, and a number of bilateral treaties
have come into existence. However, Thailand is a member only to the Agreement on
Judicial Cooperation between the Kingdom of Thailand and the Republic of Indonesia.

Eventhough Thailand takes little part in international treaties in this field,
the concept of the judicial assistance is not accordingly diminished. It is incorporated
into Section 34 of the Civil Procedure Code.

Section 34: Where any proceeding is to be carried out wholly or in part
through the medium of or by request to the authorities in any foreign country, the court
shall, in the absence of any international agreement or provision of law governing the
matter, comply with the general principles of International Law.

Since the provision of Section 34 renders a vague direclion as well as
contains a rather ambiguous passage, the Ministry of Justice has introduced regulations
on the matter of service of judicial documents and taking of evidence, in order to standardize
the practice of judicial assistance in Thai court.

1. Thai court as a requesting party

A. Service of Documents

A party 1o the case may submit a request 10 the court asking for service
of legal documents to concerned person abroad. The request must be accompanied by
related documents and their English translations. Such translation must be certified by a
sworn transiator. If the request is granted by the court, the court will forward to the
Ministry of Justice all documents concerned, including the court's Letter of Request or
Letter of Rogatory asking a foreign competent courl for such legal assistance.

Because the legal assistance is transmitted through diplomatic channels,
the Ministry of Justice will forward the Letter of Request and its accompanying documents
to the Ministry of Foreign Affairs for forwarding to the authority designated to receive
such request in the requested country.

B. Taking of Evidence

In case of taking of evidence abroad, apart from the same requirements
as in the service of documents the following particulars have 10 be attached 1o the Letter
of Request:

1. The names and addresses of witnesses or the addressee

2. The documents on properties to be inspected.

3. Any necessary information concerning the circumstances as to which
evidence is to be taken, any questions to be put to the persons to be examined, and any
requirements that the evidence is 10 be given on oath or in any specific manner.

2. Thai court as a requested party

When a foreign court needs to undertake its proceeding in the Kingdom,
it should submit the Letter of Request (or the Letter of Rogatory) through diplomatic channels.
Then the Ministry of Foreign Affairs of Thailand will transmit the said Letter of Request

to the Ministry of Justice.



The Letter of Request has to be accompanied by the documents to be
served, and shall contain a statement of: '

(a) The title and address of the court making the request;

(b) The nature of the proceeding to which the service is required;

(¢) The names of the parties to the proceeding;

(d) Any necessary information concerning the object of the request. Where
the request is for service of documents, the name and address of the addressee and the
nature of the documents to be served and where the request is for abtaining evidence,
the circumstances as to which evidence is to be taken and any questions to be put to
the witnesses will be included respectively;

(e) An undertaking by the requesting party to reimburse to the Thai court
all expenses incurred in the execution of the request.

The Ministry of Justice will take the Letter of Request into its consideration.
If there is sufficient ground to execute the request, the Ministry of Justice will forward
the Letter of Request and ils accompanying documents to the competent court.

The designated court will execute the Letter of Request in the manner
prescribed by Thai Law. After the execution is complete or after the court finds that the
execution is unable whether on account of absence of the person to whom documenls
are to be served or whose lestimony is to be taken or on account of inability to locate
such person or for any similar reasons, the designated court will return to the Ministry of
Justice a notification of the fact specifying the manner of the execution of the Letter of
Request. In the case of taking of evidence, a written record of any testimony taken is
also attached hereto. The designated court will, if any, notify the Ministry of Justice of
expenses incurred. The Ministry of Justice will, without delay, forward the said notification
and its accompanying documents to the Ministry of Foreign Affairs for transmitting them
to the Requesting Country.
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Repatriation of Convicted Persons

The repatriation of convicted person, which is wildly known as the transfer
or exchange of prisoners, is a newly move among nations in order to ensure the more
beneficial to the prisoner to be transferred, at least to provide them a closer contact to
his family at home. Its mechanism, under the Procedure for cooperation between States

in the Execution of Penal Sentences, B.E.2527 (1984) amended in 2530 (1987), are as
follows:

General

The transfer of Thai prisoners in foreign countries to continue to serve
their sentences in the Kingdom or the transfer of foreign priscners in the Kingdom to
continue their sentences abroad is subject to the following provisions:

{1} The Transferring State and the Receiving State shall enter into a bilateral
treaty for cooperalion belween states in the execution of penal sentences. At present,
numbers of treaties are in existence, such as treaties between Thailand and Canada,
Thailand and France, Thailand and Spain, Thailand and Italy etc..

(2) The transfer of any prisoner shall take place with the consent of the
Transferring Stale and the Receiving State and of the prisoner who shall be transferred

(3) The offences committed by the Thai prisoner or by the foreign prisoner
must be criminal offences under the law of the Receiving State.

{4) The prisoner to be transferred shall not be the subject of criminal
case on other charges nor in the process of a retrial of a criminal case in the Transferring
State.

{5} The transfer must be either beneficial to or in the best interest of the
prisoner to be transferred.

(6) The transfer of any prisoner shall take into account the nature and
severity of the crime and the effect of the transfer on the crimina! situation and the
morale of the populace in the Transferring Stale and in the Receiving State.

The transfer of prisoners shall not deprive the rights of such prisoners
to subsequent pardon, commutation of sentence and reduction of sentence to be granted
by the Transferring State after the transfer.

The Committee for Consideration of the Transfer of Prisoners

There is a Committee for Consideration of the Transfer of Prisoners
exercising full authority on all matters relating to the transfer of prisoner. The Committee
consists of the Permanent Secretary of State for Justice as Chairman of the Committee
and the Judge Advocate General of the Judge Advocate General's Department, the Chief
Justice of the Criminal Court, the Chiet Justice of the Central Juvenile Court, the Attorney-
General of the Office of the Public Prosecution Department, the Director-General of
Police Department, the Director-General of the Department of Corrections, and the
Director-General of the Treatly and Legal Department as members of the Committee; the
Director of the Penology Division of the Department of Corrections, shall serve concurrently
as member and Secretary of the Commitiee and the Director of the Treaty Division of the
Treaty and Legal Department shall serve concurrently as member and Assistant Secretary
of the Committee,



The Transfer of Thai Prisoners

Thai prisoner is an individual who is holding Thai nationality, whether or
not such an individual may hold any other nationality, who is subject to sentence or final
courl order of punishment and who is now serving such sentence abroad.

A Thai prisoner who desires to be transferred from the Transferring State
in order to serve a remaining sentence in the Kingdom shall be required to submit a
petition, together with supporting documents as prescribed by the Committee, to the
responsible official at the Royal Thai Embassy or Royal Thai Consulate having jurisdiction
in the Transferring State or to the responsible official at the Ministry of Foreign Affairs
as circumstances dictate.

It the Thai prisoner is unable to submit the petition by himself or if the
prisoner is a minor or youth under the jurisdiction of the Juvenile Court, the spouse or
relative or other interested party shall be empowered to submit the petition on his behalf.

Upon receipt of the petition complete with all supporting documents, the
responsible official shall forward the petition and supporting documents to the Secretary -
of the Committee for submission to the Committee for consideration.

The Committee shall consider the petition and issue an order approving of
disapproving the transfer of the Thai prisoner without delay and such an order shall be
made known to the petitioner through the Ministry of Foreign Affairs. Should the Committee
disapprove the petition for non compliance the Committee shall provide the reasons for
such disapproval. The said order of the Commitiee shall be final.

In the event that the Committee has approved a petition for the transfer
of .a Thai prisoner, the Committee shall forward the case for action to the Ministry of
Foreign Affairs to seek approval for the transfer of the Thai prisoner from the Transferring
State. When the Transferring State has informed the Ministry of Foreign Affairs of its
decision, the Ministry ot Foreign affairs shall forward the decision to the Committee and
to the petitioner without delay.

When agreement to transfer the Thai prisoner has been reached, the
Committee shall avail itself of the supporting documents concerning the sentence, officially
certified by the Transferring State, as a basis for consideration. If it appears that the
sentence imposed by the judgment or order of the Court of the Transferring' State is
compatible with the sentence prescribed by the law currently in force in the Kingdom,
the Committee shall issue a written order to the prison officer or the responsible officials
authorized to carry out the procedured for security controls, probation, the procedures
for juveniles, suspended sentence, and suspended detention as appropriate to fullill the
requirements of the applicable law.

In the event that it appears thal the sentence imposed or the conditions
for serving sentence under the law of the Transferring State are not compatible with the
sentence or conditions of punishment as prescribed by the law currently in force in the
Kingdom, the Committee shall forward the case to the Public Prosecutor for submission
of a petition to the Criminal Court or to the Central Juvenile Court for consideration of an
adjustment to the senience or conditions of sentence to have them conform to the law
currently in force in the Kingdom. For this purpose, the adjusted sentence or conditions
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of punishment shall not be more severe than the sentence or conditions of punishment
imposed on the Thai prisoner in the Transferring State.

In the event that it appears that the offence for which the Thai prisoner
has been sentenced according to the judgment or order of the Court of the Transferring
State is not a chargeable offence under the laws currently in force in the Kingdom, the
fact that the Thai prisoner has been sentenced by such judgment or order shall be
considered as the basis on which the Court is empowered to order security controls.
The Court shall adjust the judgment or order to apply such security controls as the Court
shall deem appropriate but the security controls shall not be more severe than the
sentence or conditions of sentence that the Thai prisoner would receive in the Transferring
State. The order of the Criminal Court or the Central Juvenile Court shall be final.

It shall be considered that a Thai prisoner who has been transferred to
serve a remaining sentence in the Kingdom is a prisoner subject to final sentence or is a
prisoner subject to security controls, probation, provisions for juveniles, suspended sentence,
or suspended detention according to the applicable laws currently in force in the Kingdom.

Pardon, together with amnesty, commutation of sentence, reduction of
sentence, suspension of sentence, suspension of detention, and reduction of the length
of sentence for the Thai prisoner who continues a sentence in the Kingdom, shall be subject
to the law currently in force in the Kingdom, except as stipulated otherwise by treaty in
which case the provisions of the treaty shall pertain.

In continuing to serve the remaining sentence in the Kingdom, the Thai
prisoner being transferred shall benefit from the following:

” (1) The reduction in the length of the sentence imposed on the Thai prisoner
according to the law of the Transferring State until the date of transfer of the prisoner.

(2) Pardon, commutation of sentence, and reduction of length of sentence
granted by the Transferring State, particularly as such applies to the Thai prisoner.

(3) The subsequent enactment of a law of the Transferring State which
stipulated that the offence committed by the Thai prisoner for which he was sentenced
is no longer an offence or which includes provisions beneficial to the Thai prisoner.

(4) The amendment, revision or revocation of the judgment or order of the
Court of the transferring State.

(5) The reduction of the length of sentence from the date of transfer of
the Thai prisoner to the date the Thai prisoner has recommenced the sentence in the
Kingdom.

The Transfer of Foreign Prisoners

Foreign prisoner is an individual who is not holding Thai nationality, who
is subject to sentence or final Court order of punishment, and who is now serving sentence
in the Kingdom.

The petition for the transfer of foreign prisoners to serve their sentence in
the Receiving State shall be submitted by the Receiving State through diplomatic channels
to the responsible officials of the Ministry of Foreign Affairs in accordance with the
procedures and in the documentary format specified by the Committee.

The transfer of foreign prisoners shall not take place under any one of the
following circumstances:
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(1) When the sentence received by the foreign prisoner, whether in whole
or in part, involves an offence against the King, the Queen, or the Prince, the Princess;
an offence against the internal security in the Kingdom; an offence against the external
security of the Kingdom; or an offence against the laws governing national art treasures.

(2) (A) A foreign prisoner who has served a prison sentence in the Kingdom
less than one third of the total sentence imposed or ordered or less than four years,
whichever period is less.

(B) A foreign prisoner who has served a prison sentence in the
Kingdom less than eight years for charges of production, distribution, import for distribution,
or possession for distribution of narcotics, as prescribed by the Narcotics Act, specifically
for offenses for which the law prescribes a sentence of life imprisonment.

{3) When the remainder of the total sentence imposed or ordered that the
foreign prisoner must serve in the Kingdom is less than one year.

The Committee may disapprove the transfer of a foreign prisoner when it
appears that the transfer would threaten the national security or stability of the Kingdom
or domestic civil order.

In any case in which a foreign prisoner is required to pay a fine, make
restitution of property, or pay compensation for the cost of damages according to a
court's judgment in a criminal case or according to the order of a competent authority,
the foreign prisoner shall be required to make full payment of the fine, restitution of the
property, or compensation for the damages before the Committee shall issue the order
approving the transfer.

The Committee shall issue an order approving or disapproving the transfer
of a foreign prisoner and the Receiving State shall be informed of the order through the
Ministry of Foreign Affairs.

The order of the Committee shall be final and the committee order of
approval shall be considered authorization for the transfer of a foreign prisoner to the
Receiving State.

Procedures for the Receipt and Delivery of Prisoners

The receipt and delivery of the Thai and foreign prisoners to be transferred
shall be conducted through diplomatic channels according to the procedures prescribed
by the committee. When a Thai prisoner has been received in the Transferring State,
the responsible official shall arrange for the Thai prisoner to travel from the Transferring
State to the Kingdom without delay and, except in the case of extraordinary circumstances,
within not more than three days from the date of receipt. Upon arrival in the Kingdom,
the Thai prisoner shall recommence the sentence immediately.

When a foreign prisoner has been delivered, the foreign prisoner must
depart the Kingdom within 24 hours form the time the delivery of the prisoner is completed,
except that the Committee or a party authorized by the Committee may extend this period
as necessary.
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Extradition Under Thai Laws

Introduction

A common interest in the maintenance of law and order has led most
states of the world to cooperate with one another especially in the field of criminal justice}
administration. The Law of Extradition is aiso founded upon the principle that it is of the
interest of civilized communities that crimes, acknowledged to be such. should not go
unpunished, and it is part of the comity of nations that one state should afford to another
every assistance towards bringing fugitive criminals to justice. However, there still are
many slates which have always upheld their rights to grant asylum to toreign individuals
as an inference from their territorial supremacy. There is, therefore, no universal rule of
customary International Law in existence which imposes the duty of extradition.

Since 1929, the general system of extradition has been generated into Thailand
and, subsequently, has been incorporated in the Extradition Act, BE.2472.

This paper is mainly intended to deal with the principles and practice of
extradition under the Thai legislations and under Treaties intc which Thailand entered with
other nations.

Definition

Extradition is defined as the surrender by one state to ancther of an
individual convicted or accused of having committed a crime within the jurisdiction of the
demanding state, for trial and punishment.

As having been generally accepted, there are in the main two kinds of
fugitive: (1) fugitive political offenders; (2) fugitive criminals, or persons accused of having
committed crimes of general character, not of political character. in one country and of
having fled to another country. It is with respect to the latter kind of fugitive that extradition
will be applied.

The Application of the Extradition Act. B.E.2472 (A.D.1929)

The Extradition Act B.E.2472 (A.D.1929) is aimed to uniform the processes
of extradition in Thailand. It is applicable 1o all extradition proceedings in Thailand so far
as it is not inconsistent with the terms of any Trealy, Convention or Agreement with a
foreign State, or any Royal Proclaimation issued in connection therewith. This means
that all processes as to the extradition in Thailand must be proceeded according to the
provisions of the Extradition Act B.E.2472 (A.D.1929), except where the terms of any Treaty,
Convention or Agreement with foreign State, or a Royal Proclaimation issued in connection
therewith provide otherwise.

The Extraditable offences under the Extradition Act B.E.2472 (A.D.1928})

As previously mentioned that the Extradition Act B.E 2472 (A.D.1929) was
enacted in order to uniform the processes of exiradition and to express the willingness of
Thailand authaority to hand over those who have been accused or convicted of crimes in
other states to those states even with which no extradition treaty exist. This principle
had been provided in Section four of The Extradition Act B.E.2472 (A.D.1929) which states
that the Royal Siamese government (now Royal Thai government) may at its discretion
surrender 1o foreign states with which no extradition treaties exist persons accused or
convicted of crimes committed within the jurisdiction of such states, provided that by the
laws of Thailand such crimes are punishable with imprisonment of not less than one year.



Under this provision, an act or offence of which a person has been accused or convicted
is extraditable must be one that is declared an offence and the punishment of which is
defined by the law of demanding state, that falls within the jurisdiction of that state, and
that is also an offence punishable under the laws of Thailand with imprisonment not less
than one year.

Generally speaking, any offence which is under the laws of Thailand
punishable by imprisonment not less than one year is extraditable. Most criminal offences
are expressly pronounced in the Penal Code.

According to Section 4 stated above, it is not inconsistent with the fundamental
principle of extradition which is deemed that state is not under legal obligation to surrender
a fugitive in an absence of extradition treaty. If a state surrenders an individual, despite
the absence of any treaty commitiment, it does so only as a matter of International comity.
Section 4 only permits the Government of Thailand to surrender to foreign states with
which no extradition treaties exist persons accused or convicted of crimes within the
jurisdiction of such states at its discretion. It allows the Thai Government to exercise its
discretion and does not specify as legal obligation to do so. Therefore, the discretion of
Thai Government may be based on the principle of International comity or the rule of
reciprocity or special situations which are deemed proper.

Limitations upon Extradition under the Extradition Act B.E.2472 (A.D.1929)

There are some limitations upon extradition under the Extradition Act B.E.
2472 (A.D.1929) which are as follows:

(1) Nationals of Thailand.

(2) Crime of a political character.

A crime or offence for which extradition may be granted by the Thai
Government is not only to be confined to an extraditable one, but also it must not be one
of a political character.

(3) Purpose of Punishment.

Another limitation put forward by the Extradition Act B.E.2472 (A.D.1929)
was on the purpose of exiradition that, if it is in fact to punish the person for a crime
other than that is requested and such a crime is of a political character, Thailand shall
decline to hand him over.

(4) Discharge granted or Punishment Served.

If the fact comes to the knowledge of the authority that the person, the
subject of extradition, has been discharged by a court in any country in the trial of his
alleged crime, or that he has fully served his punishment for such a crime, Thailand shall
not grant the extradition of the same,

Extradition Process under the Extradition Act B.E.2472 (A.D.1929)

1. A request for extradition : A request from a requesting state to the
Thai Government for extradition must be made through a diplomatic agent of the requesting
state. 1f there is no such diplomatic agent, it may by made through her competent consular
officer.

2. Supporting documents : The request for extradition must be made in
writing and accompanies by (a), in case of a person who has been convicted of a crime,
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duly authenticated copy of the judgment of the competent court of the state that makes
the request; or (b) in case of a person charged with a crime, a warrant of arrest issued
by the competent authority of the state making the request, or duly authenticated copy
thereof, and by such evidence as, according to the laws of the place where the accused

is found would justify the committal of the accused for trial if the crime has been committed
in Thailand.

3. Ministry of Interior in Charge : When the request is properly made to
the Thai Government, unless the Thai Government decides otherwise, it shall be sent to
the Ministry of Interior in order that the case may be brought before the court by the
public prosecutor. Before the case reaches the court, however, the Ministry of Interior
may issue an order to arrest the person, or file an application to the court for a warrant
of arrest. When an extradition case is filed to the court, the Ministry of Interior must
notify the Ministry of Justice run the trial.

4. Request for Provisional Arrest and Detention : In case of urgency, the
Government of a foreign state may ask for a provisional apprehension and detention of a
person. Such a request must contain a statemant of the act for which it is intended to
prosecute or punish such person and the statement of the existence of a warrant of arrest.
Upon the receipt of such a request, the Ministry of Foreign Affairs shall, unless the Thai
Government decides otherwise, notify the Ministry of Interior who may order the person
to be arrested or may apply to the court for a warrant of arrest. When the person is
under arrest, he must be brought to the competent court as soon as possible.

Extradition Process under the Control of Courts
1. Provisional Arrest and Detention :

All person under arrest by request for a provisional apprehension must
be sent before a competent court. The court will order the person to be detained pending
the arrival or the formal request for extradition and the necessary documents, only if it
has examined the case and found that (a) there is evidence of the existence of the
warrant of arrest, and the crime of which he is accused is expressly stated; (b) such a
crime is extraditable; and (c) it is not a crime of a political character.

On the other hand, the court will release the person if a formal request of
extradition and those necessary documents are not received within two months form the
date the order of his detention is granted, or within a longer period of time as the court
thinks fit.

2. Hearing of Extradition Request

The person under arrest by a request of extradition must be brought
without delay before a competent court. The court shall make an examination over the
request and conduct the hearing according to the Criminal Procedure Code of Thailand.
In extradition case, the Extradition Act does suggest that the court should not allow
provisional release to the person detained. The implication, therefore, is that the court
should conduct the hearing as quickly as possible for the sake of the person's liberty.
Nevertheless the court at its full discretion may adjourn the hearing from time to time on
the request of eigher party and when there are reasonable and sufficient grounds.
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3. Extradition Granted

In order to grant the extradition of the person demanded, the court has,
after hearing all necessary facts and evidence, to be satisfied that (1) the person is the
. identical person demanded to be extradited, (2) there is sufficient evidence, according to
the laws of Thailand, to justify the committal of the person for trial, if the crime had been
committed in Thailand, and (3) the crime is extraditable and is not one of the political
character. The evidence in this matter may either be witnesses testifying in court or
depositions sent to the court if they are properly certified.

In hearing the case, the court need not hear evidence for his defense
except upon the following points :

1) That he is not the person wanted;

2) That the crime is not extraditable of is of a political character;

3) That his extradition is in fact being asked for with a view to punish him
for a crime of a political character;

4) His nationality.

4. Extradition Denied

The person demanded for extradition has, in order to have himself discharged,
to prove: (1) that he is not the person wanted; or (2) that the crime he has been accused
is not extraditable or is of a political character; or (3) that the purpose of extradition is to
punish him for another crime of a political character; or (4) that he is a national of the
requested state. %

The person's discharge will be granted by the court, if it is satisfied with
his pleading and evidence, or if the public prosecutor's evidence is not sufficient. His
release will take place after the period of 48 hours from the time the discharge is granted
has passed; except the court is notified by the public prosecutor that there shall be an
appeal against the order. Then he will be further detained pending the appeal.

If the court is satisfied will the Public Prosecutor’s evidence and there is
no ground for discharging the person demanded, the court shall issue an order of detention
to have him await for the extradition. The extradition will not be carried on before the
poriod of 15 days, which is the time for appeal, is over.

If the person is not extradited within three months, or within a longer period
as the court may order, the person shall be discharged.

5. Appeal and the Appellate Jurisdiction

In case that any party disagrees with the court's order, such a party must
file an appeal to the Court of Appeals within 15 days from the time order entered. The
Court of Appeals decision will be final on both points of laws and facts.

The Court of Appeals shall have to review whether there is sufficient
evidence for the lower court to issue such an order. |If there is so, the Court of Appeals
has no power to alter the decision of the lower court. Nevertheless, the Court of Appeals
still has power to review over these points : (1) the nationality of the person; (2) the
offence of which the person is accused or convicted is not extraditable : (3) the offence
is one of political character, or the purpose of extradition is for another offence of such
character; or, (4) there is no evidence to support the lower court in application of discretion
whether to issue such an order.
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Conclusion

Extradition is the means of lengthening the arm of territorial criminal justice
to ensure the trial of alleged offenders or the punishment of escaped convicts. Especially
in the present day when criminals commit their crimes on international scale or they can
conveniently escape from one country to another because of communication and tran-
sportation availability, the need for international cooperation is still more apparent. However,
states differ in their views on the criminal character of human activities, the feasibility
of the extradition of their own nationals and the desirability of the extradition of political
offenders. Moreover, differences in constitutional structure, especially doubts regarding
the independence of the judiciary from the executive in authoritarian or totalitarian states,
may impose further severe limitations on international cooperation between democratic
and such other types of state. For these reasons, the states requested for extradition
usually exercise, in an absence of an extradition treaty, its own territorial sovereign and
unlimited discretion. Therefore, extradition is a matter eminently suited for agreements
by means of bilateral treaties between states which, on basis of effective reciprocity, are
able and willing to assist each other in the administration of their criminal justice. To
fullfil this objective, each civilized state should begin to cooperate and express their
sincere willingness to assist one another in this matter as far as possible.

So far as Thailand is concerned, she has already expressed her intention
to assist other nations in this field by enacting the Extradition Act and entering into the
Extradition Treaties with other nations as stated in this paper. It is also believed that
her intention still exists and is wide open to cooperate with any other states in the field of
extradition as well as in other fields of the administration of criminal justice.
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Permanent Secretary of State for Justice

Secretary-General of the Office of the
Judicial Affairs

Deputy Secretary-General of the Office of
the Judicial Affairs

Director-General of the Legal Execution
Department

Deputy Director-General of the Legal
Execution Department

Judicial Service Commission

Chairman of the Judicial Service Commission

President of the Supreme Court

Vice-President of the Supreme Court

Chief Justice of The Court of Appeal (8InqH)
The Court of Appeals (BIHFMU)

Deputy Chief Justice of The Court of Appeal
(89n0w) The Court of Appeals (B1N31U)

Chief Justice of The Court of Appeal Region 1-3

Deputy Chief Justice of the Court of Appeal
Region 1-3

Chief Justice of The Civil Court

Chief Justice of The Criminal Court

Senior Judge,
Senior Justice (sz\luﬁiﬂ’lﬂqﬂﬁ?tﬁ%u'lﬂ)

Chief Justice of Region 1-9

Deputy Chief Justice of Region 1-9

Chief Justice of... Judge in charge of...
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rg'dqur&'ﬁmnm (lumagq) Assistant Judge of...

gAnNErzansEngag Judge attached to the Ministry

RUYNIIAA Secretary of the Court of...

froudinaine (neulsminday) JudgeTrainee

47A Court Registrar

oSURAANINEAIRARIANUAY Chief Justice of the Central Juvenile
LUNMITUUREATOLUATINARY and Family Court

feuatnIranuRTauay Director of the Ceniral Observation
ANATOUANUATIENITUNRNY and Protection Centre
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- wrmynsaagnssainig 1 g ludumiafAnansataun
Secretary of the Court of Appeal of Region 1, working in Civil Court

- gAnneiawmienalrzansensag dosvienlusumisfinaneaaniSensnang
Chief Judge attached to the Ministry, working in the Central Tax Court

- gAwIne v maLzzdnsengag BoevirenluswmnsftandAnaneaiagng
Chief Judge attached to the Ministry, working in the Supreme Court

- gwmnmﬂ:-mm‘ N 'ﬂmw'wmq?n'1ﬂumuvluqqmu'wn'l?quummnlmdﬂqa'ln'lr
Judge attached to the Ministry, acting as Director of the Computer Centre

- :menmﬂ?.'i'm::ws'm 'n'Jtm'N'mq?mﬂumuummqm'mﬁn'\sdammmuqmm?
Judge attached to the Ministry, acting as Deputy Secretary-General of the Office of the
Judicial Affairs

- gRnINEImIaSImInaynasnag Taviugrnasludumisddwsenienedans
Judge of Samut Prakan Provincial Court, acting as Director of Legal Affairs Division
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